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Now Available Online via
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Free online access to the officia editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,
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O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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Tuesday, September 22, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV98-916-2 IFR]

Nectarines and Peaches Grown in
California; Relaxation of Quality
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule relaxes
“CA Utility” quality requirements for
California nectarines and peaches for
the remainder of the 1998 season. The
“CA Utility” quality requirements are
based on minimum quality
requirements established under the
California Agricultural Code, with a
limitation on the amount of fruit
meeting U.S. No. 1 or higher grade
requirements that may be present in
each container marked “CA Utility.”
Currently, the “CA Utility” quality
requirement permits not more than 30
percent of nectarines or peaches in any
container to meet or exceed the
requirements of U.S. No. 1. This
relaxation increases that limitation from
30 percent to not more than 40 percent
except that at least one-quarter of the
fruit grading U.S. No. 1 in such
containers must have non-scoreable
blemishes. A non-scoreable blemish is a
defect that does not cause the fruit to
fail U.S. No. 1 grade requirements. This
rule will allow more U.S. No. 1
nectarines and peaches to be packed in
containers marked *“CA Utility,” and is
expected to benefit growers, handlers,
and consumers.

DATES: Effective September 23, 1998.
Comments received by October 7, 1998
will be considered prior to issuance of
any final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this final rule. Comments
must be sent to the Docket Clerk, Fruit
and Vegetable Programs, AMS, USDA,
P.O. Box 96456, room 2523-S,
Washington, DC 20090-6456; Fax: (202)
205-6632; or E-mail:
moabdocket__clerk@usda.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (209) 487-5901; Fax: (209)
487-5906 or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
D.C. 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.

SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement Nos. 124 and 85,
and Marketing Order Nos. 916 and 917
[7 CFR Parts 916 and 917] regulating the
handling of nectarines and peaches
grown in California, respectively,
hereinafter referred to as the ““orders.”
The orders are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended [7 U.S.C. 601-674],
hereinafter referred to as the Act.

The Department of Agriculture
(Department) is issuing this final rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12866, Civil
Justice Reform. This final rule is not
intended to have retroactive effect. This
final rule will not preempt any State or
local laws, regulations, or policies,

unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This interim final rule relaxes, for the
remainder of the 1998 season, the “CA
Utility” quality requirement to allow
more U.S. No. 1 grade nectarines and
peaches in containers marked “CA
Utility”. Currently, the term “CA
Utility”” means that not more than 30
percent of the nectarines and peaches in
any container meet or exceed the
requirements of the U.S. No. 1 grade,
and meet other specified requirements.
This interim final rule increases that
percentage to 40 percent except that at
least one-quarter of the fruit grading
U.S. No. 1 in such containers must have
non-scoreable blemishes. A non-
scoreable blemish is a defect that will
not cause the fruit to fail to meet the
requirements of U.S. No. 1. This
relaxation will be in effect for the
remainder of the 1998 season, and will
allow more U.S. No. 1 grade fruit to be
packed as ““CA Utility” quality.

The Nectarine Administrative
Committee (NAC) and Peach
Commodity Committee (PCC)
(committees) met on September 15,
1998, to discuss this relaxation. At that
time, the NAC voted without opposition
to recommend the increased percentage
of U.S. No. 1 nectarines with non-
scoreable blemishes. The PCC voted
with eight in favor and one opposed to
recommend a similar change. The
member opposed believed that it was
too late in the season to make such a
change, that such a change would
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disadvantage those who had already
shipped “CA Utility” fruit in 1998, and
that more study and analysis of the
situation was needed.

Sections 916.52 and 917.41 of the
orders authorize the establishment of
grade and quality requirements for
nectarines and peaches, respectively.
Prior to the 1996 season, §916.356 of
the order’s rules and regulations
required nectarines to meet a modified
U.S. No. 1 grade. Specifically,
nectarines were required to meet U.S.
No. 1 grade requirements, except there
was a slightly tighter requirement for
scarring and a more liberal allowance
for misshapen fruit. Under §917.459 of
the order’s rules and regulations prior to
the 1996 season, peaches were also
required to meet the requirements of
U.S. No. 1, except there was a more
liberal allowance for open sutures that
were not ‘“‘serious damage.”

The minimum grade, size, and
maturity requirements in § 916.356
applicable to shipments of California
nectarines apply during the period April
1 through October 31 each year. The
minimum grade, size, and maturity
requirements in §917.459 applicable to
shipments of California peaches apply
during the period April 1 through
November 23 each year.

Since the 1996 shipping season, the
nectarine and peach regulations have
allowed “CA Utility”” quality to be
shipped during the regulatory periods.
Utility quality is a lower quality fruit
than U.S. No. 1.

Containers marked as ““CA Utility”
must be inspected by the Federal or
Federal-State Inspection Service and
certified as meeting the “CA Utility”
quality requirements. Part of the
inspection process is to evaluate the
fruit in accordance with the
requirements of the U.S. Standards for
Grades of Nectarines, the U.S. Standards
for Grades of Peaches, and the orders. In
conducting inspections, inspectors are
required to evaluate various blemishes.
Some blemishes are serious or severe
enough to be “‘scored” as defects which
are damaging to the grade of the fruit,
while some other blemishes are either
not serious or severe enough to affect
the grade of the fruit. In the first
instance, the blemishes are termed
‘““scoreable” defects; and in the second
instance, the blemishes are termed
“‘non-scoreable.” It is the
recommendation of the committees that
such non-scoreable blemishes must be
present on at least one-quarter of the 40
percent of the fruit grading U.S. No. 1
in boxes marked “CA Utility.”

While containers marked “CA Utility”
fruit are subject to relaxed quality

requirements, all other requirements of
the orders must be met.

In addition to the grade requirements,
8§916.350 and 917.442 require each
package or container of nectarines and
peaches meeting the requirements of
“CA Utility,” to be conspicuously
marked with the words “CA Utility” on
a visible display panel.

Through August 31 of the 1998
season, shipments of “CA Utility”
quality nectarines and peaches have
averaged about 4 percent of total
shipments. In prior seasons, utility
quality shipments have been less than 2
percent. The increase this season is
attributed to quality problems resulting
from heavy early season rains. Also, hail
storms later during the season damaged
some fruit rendering it unsalable, while
some fruit sustained only moderate
scarring. This is especially true for
nectarines, whose smooth skin does not
provide the same protection as the fuzzy
exterior of peaches.

Preliminary studies conducted by the
NAC and PCC indicate that some
consumers, retailers, and foreign buyers
found the lower-quality fruit acceptable
in some markets. Shipments of “CA
Utility” nectarines represented 1.1
percent of all nectarine shipments, or
approximately 210,000 boxes in 1996. In
1997, shipments of “CA Utility”
nectarines represented 1.1 percent of all
nectarine shipments, or approximately
230,000 boxes. Shipments of “CA
Utility”” peaches represented 1.9 percent
of all peach shipments, or 366,000 boxes
in 1996. In 1997, shipments of “CA
Utility” peaches represented 1.0 percent
of all peach shipments, or
approximately 217,000 boxes. By
contrast, shipments of “CA Utility”
nectarines represents 4.0 percent of all
nectarine shipments, or approximately
694,881 boxes by August 31 of the 1998
season. Shipments of “CA Utility”
peaches represents 4.0 percent of all
peach shipments, or approximately
544,065 boxes by August 31 of the 1998
season.

This rule amends §8916.356 and
917.459 by revising paragraph (a)(1)
under each section to allow not more
than 40 percent U.S. No. 1 grade fruit
to be packed in containers marked as
“CA Utility” except that at least one-
quarter of the fruit grading U.S. No. 1 in
such container must have non-scoreable
blemishes.

At the September 15, 1998, committee
meetings, comments supporting the
recommendation were made by
handlers who had experienced
incidents where the percentage of U.S.
No. 1 fruit contained in their “CA
Utility”” boxes was found to be higher
than permitted by the orders’ rules and

regulations. In those instances, they
were forced to repack the boxes, move
blemished fruit to boxes containing U.S.
No. 1 fruit, or discard or donate the
fruit.

At least one handler complained that
the fruit with non-scoreable blemishes
was unsightly in the type of U.S. No. 1
box he offered to the marketplace and to
his customers. His preference was to
place the fruit with non-scoreable
blemishes in boxes marked “CA
Utility.” The limitation of not more than
30 percent U.S. No. 1 fruit in boxes
marked “CA Utility”” became a greater
hindrance as the season progressed. The
handler noted that an unseasonable
morning rain had recently caused dark
stains on the skin of nectarines,
rendering them unsuitable for inclusion
in his U.S. No. 1 boxes. He preferred
including such fruit in the “CA Utility”
boxes, but doing so caused the “CA
Utility”” boxes to contain more than the
30 percent U.S. No. 1 fruit permissible.

A niche market exists for utility
quality fruit and an opportunity should
be made available to market somewhat
better quality “CA Utility” fruit to meet
demand. Allowing ten percent more
U.S. No. 1 grade fruit to be packed as
“CA Utility” quality requirements
would allow more fruit to be marketed
as “‘CA Utility” if handlers prefer to do
so. ““CA Utility”” quality fruit is
generally made available at lower prices
to especially benefit lower-income
consumers.

Some committee members initially
continued to support limiting the
amount of U.S. No. 1 grade fruit that can
be included in a utility pack to 30
percent of the total in any container to
maintain differences between U.S. No. 1
containers and ““CA Utility” containers.
However, after further discussion, it was
agreed that a greater percentage of U.S.
No. 1 in a “CA Utility”’ container would
not be confusing if such fruit is also
blemished. It was, therefore, agreed that
an additional 10 percent U.S. No. 1
should be permitted except that every
piece of fruit in that 10 percent must
possess a non-scoreable blemish. This
relaxation will be in effect for the
remainder of the 1998 season. The boxes
marked “CA Utility”” would be clearly
distinct from boxes containing U.S. No.
1 grade. Failure to provide a clear
distinction could cause confusion in the
marketplace and would not meet the
goal of providing low-cost fruit to low-
income consumers. It is the opinion of
the committees that this relaxation will
not cause confusion among buyers.

Data on recent production and
shipments of California nectarines and
peaches appear to indicate that “CA
Utility” quality fruit can be marketed
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successfully without interfering with
sales of higher quality fruit. In fact,
some handlers noted that they used the
“CA Utility” box as a *‘safety net.” Fruit
which was not good enough to meet
their own criteria for packing in U.S.
No. 1 boxes could be better utilized in
boxes of “CA Utility.” The advent of
“CA Utility” quality requirements has
given handlers increased flexibility to
improve the overall appearance of their
U.S. No. 1 shipments.

For these reasons, the NAC and PCC
recommended that for the remainder of
the 1998 season that the percentage of
U.S. No. 1 nectarines and peaches
permitted in containers marked as “CA
Utility” quality be increased from 30
percent to 40 percent except that at least
one-quarter of the fruit grading U.S. No.
1 in such containers must have non-
scoreable blemishes. This relaxation
will be in effect for the remainder of the
1998 season. The committees also voted
to review the percentages during the
winter.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 300
California nectarine and peach handlers
subject to regulation under the orders
covering nectarines and peaches grown
in California, and about 1,800 producers
of these fruits in California. Small
agricultural service firms, which
includes handlers, are defined by the
Small Business Administration [13 CFR
121.601] as those whose annual receipts
are less than $5,000,000. Small
agricultural producers have been
defined as those having annual receipts
of less than $500,000. A majority of
these handlers and producers may be
classified as small entities.

Under 8§ 916.356 and 917.459 of the
orders, grade and size requirements are
established for fresh shipments of
California nectarines and peaches,
respectively. Such requirements are in
effect during the period April 1 through
October 31 each year for nectarines, and
April 1 through November 23 for

peaches. This rule relaxes, for the
remainder of the 1998 season, the
definition of the “CA Utility” quality for
California nectarines and peaches. The
“CA Utility” quality requirement is
based on minimum quality
requirements established under the
California Agricultural Code, with a
limitation on the amount of fruit
meeting U.S. No. 1 or higher grade
requirements that may be contained in
the utility pack. Currently, the “CA
Utility’” quality requirement, permits
not more than 30 percent of the peaches
in any container to meet or exceed the
requirements of a U.S. No. 1. This
relaxation increases that percentage to
not more than 40 percent except that at
least one-quarter of the fruit grading
U.S. No. 1 in such container must have
non-scoreable blemishes. A non-
scoreable blemish is a defect that does
not cause the fruit to fail to meet U.S.
No. 1 grade requirements. This rule is
expected to benefit growers, handlers,
and consumers.

Since the 1996 shipping season, the
nectarine and peach regulations have
allowed “CA Utility” fruit to be shipped
during the regulatory periods. Prior to
the 1996 season, § 916.356 of the order’s
rules and regulations required
nectarines to meet a modified U.S. No.

1 grade. Specifically, nectarines were
required to meet U.S. No. 1 grade
requirements, except there was a
slightly tighter requirement for scarring
and a more liberal allowance for
misshapen fruit. Under § 917.459 of the
order’s rules and regulations prior to the
1996 season, peaches were also required
to meet the requirements of a U.S. No.

1 grade, except there was a more liberal
allowance for open sutures that were
not “serious damage. ‘““‘CA Utility”
quality is a lower-quality fruit than U.S.
No. 1 and has been regulated since its
inception in 1996. Through August 31
of the 1998 season, shipments of utility
quality for both nectarines and peaches
have averaged about 4 percent of total
shipments. In prior seasons, utility
quality shipments have been in the 1 to
2 percent range. The increase so far this
season is mostly attributed to quality
problems resulting from heavy early
season rains.

A niche market exists for “CA Utility”
quality fruit and the opportunity should
be made available to market somewhat
better-quality *“CA Utility” fruit to meet
demand.

According to comments made at the
meeting on September 15, 1998,
changing the requirements now to allow
additional U.S. No. 1 fruit to be packed
in “CA Utility”” containers would not
disadvantage those handlers who have
already finished for the season. Those

handlers were able to put fruit grading
U.S. No. 1 into their U.S. No. 1
containers. Since they would have
likely wanted to pack such fruit in these
containers to receive the higher return
anticipated for U.S. No. 1 fruit, they
have not been harmed economically.
Therefore, no harm has been done by
implementing this relaxation this late in
the season.

Therefore, the NAC and PCC
recommended changing the “CA
Utility” quality at their September 15,
1998, meetings by modifying the
percentage of U.S. No.1 fruit in each
box. The committees also voted to
review the percentages during the
winter.

In 8§916.350 and 917.442 of the
orders regulating nectarines and
peaches, respectively, lower-quality
nectarines and peaches were authorized
for shipment as ““CA Utility” as an
experiment for the 1996 season only.
Such authorization was continued
during the 1997 and 1998 seasons. This
rule changes the percentage of U.S. No.
1 nectarines and peaches which can be
packed in a container marked “‘CA
Utility” for the remainder of the 1998
season except that the fruit grading U.S.
No. 1 must have a specified percentage
of non-scoreable blemishes.

During the 1996 season, the
Department authorized the shipment of
nectarines and peaches which were of a
lower quality than the minimum
permitted for previous seasons. During
1996, there were approximately 210,000
boxes of nectarines and approximately
366,000 boxes of peaches packed as “CA
Utility,” or 1.1 percent and 1.9 percent
of fresh shipments, respectively. During
1997, there were approximately 230,000
boxes of nectarines and 217,000 boxes
of peaches packed as ““CA Utility,” or
1.1 percent and 1.0 percent of fresh
shipments, respectively. By contrast,
shipments of ““CA Utility”’ nectarines
represents 4.0 percent of all nectarine
shipments, or approximately 694,881
boxes by August 31 of the 1998 season.
Shipments of “‘CA Utility” peaches
represents 4.0 percent of all peach
shipments, or approximately 544,065
boxes by August 31 of the 1998 season.
Continued availability of “CA Utility”
quality fruit with the new relaxations is
expected to have a positive impact on
producers, handlers, and consumers by
permitting more nectarines and peaches
to be shipped into fresh market
channels, without adversely impacting
the market for higher quality fruit.

The committees considered several
alternatives at the meeting. One
alternative was to leave the percentage
of U.S. No. 1 nectarines and peaches
permitted in “CA Utility” containers
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unchanged. It was determined that
alternative would not address the
problem which faced the industry. The
NAC and PCC also considered
increasing the 30 percent U.S. No. 1
tolerance to not more than 40 percent or
to not more than 50 percent, but
determined that such a relaxation could
render “CA Utility” boxes less
distinctive from U.S. No. 1 and create
confusion in the marketplace. Another
alternative included a requirement that
at least 90 percent of the individual
fruits in all boxes marked with “CA
Utility” possess defects. Such a
requirement would create a box of fruit
which would be distinct from U.S. No.
1 due to a greater number of defects
present. However, this alternative was
determined to be unacceptable because
it represented too radical a change of
“CA Utility” quality given the
emergency nature of the
recommendation. This alternative fails
to offer a sound basis for comparison
with the current requirement of not
more than 30 percent U.S. No. 1 because
it does not reference the U.S. No. 1
grade. Such comparison may be
necessary as the committees continue to
study marketplace reaction to changes
in quality requirements of “CA Utility.”
fruit.

This action does not impose any
additional reporting and recordkeeping
requirements on either small or large
handlers.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the information
collection requirements that are
contained in Parts 916 and 917 have
been previously approved by the Office
of Management and Budget (OMB) and
have been assigned OMB Nos. 0581—
0072 and 0581-0080, respectively.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule. However, as previously stated,
nectarines and peaches under the orders
have to meet certain requirements set
forth in the standards issued under the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 through 1627). Standards
issued under the Agricultural Marketing
Act of 1946 are otherwise voluntary.

In addition, the committees’ meetings
were widely publicized throughout the
nectarine and peach industries and all
interested parties were invited to attend
the meetings and participate in
committee deliberations on all issues.

Like all committee meetings, the
September 15, 1998, meetings were
public meetings and all entities, both
large and small, were able to express
views on these issues. The committees
themselves are composed of producers,
the majority of whom are small entities.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This rule reflects the Department’s
appraisal of the need to revise the
quality requirements for California
nectarines and peaches. The Department
believes that this rule will have a
beneficial impact on producers,
handlers, and consumers of California
nectarines and peaches.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committees, and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because this rule should
apply to as many shipments of
California nectarines and peaches as
possible. The shipping seasons for both
California nectarines and peaches began
on April 1, 1998. To maximize the
effectiveness of this relaxation prior to
the end of the season, this rule needs to
be in place as soon as possible. Further,
handlers are aware of this rule, which
was recommended and discussed in
public meetings of the committees and
no additional time is needed for those
handlers to comply with the relaxed
quality requirements. Finally, a 15-day
comment period is provided for in this
interim final rule, and any written
comments received will be considered
in the finalization of this interim final
rule. A 15-day comment period is
appropriate because the end of the
season is quickly approaching.

List of Subjects
7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Parts 916 and 917 are
amended as follows:

1. The authority citation for 7 CFR
Parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

2.In §916.356, paragraph (a)(1)
introductory text, the last proviso in the
first sentence and the last phrase are
revised to read as follows:

§916.356 California Nectarine Grade and
Size Regulation.

(1) * * * Provided further, That,
during the period September 23, 1998,
through October 31, 1998, any handler
may handle nectarines if such
nectarines meet “CA Utility”’ quality
requirements. The term “CA Utility”
means that not more than 40 percent of
the nectarines in any container meet or
exceed the requirements of the U.S. No.
1 grade, except that at least one-quarter
of the fruit grading U.S. No. 1 grade
shall have non-scoreable blemishes as
determined when applying the U.S.
Standards for Grades of Nectarines; and
that such nectarines are mature and are:
* * * * *

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

3.In §917.459, paragraph (a)(1)
introductory text, the last proviso in the
first sentence and the last phrase are
revised to read as follows:

(1) * * * Provided further, That
during the period September 23, 1998,
through November 23, 1998, any
handler may handle peaches if such
peaches meet “CA Utility”
requirements. The term “CA Utility”
means that not more than 40 percent of
the peaches in any container meet or
exceed the requirements of the U.S. No.
1 grade, except that at least one-quarter
of the fruit grading U.S. No. 1 grade
shall have non-scoreable blemishes as
determined when applying the U.S.
Standards for Grades of Peaches; and
that such peaches are mature and are:

* * * * *
Dated: September 18, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.
[FR Doc. 98-25398 Filed 9-21-98; 8:45 am]
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30 and 50
RIN 3150-AF41

Financial Assurance Requirements for
Decommissioning Nuclear Power
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations on financial assurance
requirements for the decommissioning
of nuclear power plants. The
amendments respond to the potential
rate deregulation in the power
generating industry and NRC concerns
regarding whether current NRC
decommissioning funding assurance
requirements will need to be modified.
The amendment requires power reactor
licensees to report periodically on the
status of their decommissioning funds,
and on changes in their external trust
agreements and other financial
assurance mechanisms. The amendment
also allows licensees to take credit for
certain earnings on decommissioning
trust funds.

EFFECTIVE DATE: November 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Brian J. Richter, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415-
1978; e-mail; bjr@nrc.gov.
SUPPLEMENTARY INFORMATION:

l. Background

The NRC published an advance notice
of proposed rulemaking (ANPR) for
“Financial Assurance Requirements for
Decommissioning Nuclear Power
Reactors’ on April 8, 1996 (61 FR
15427). This action was developed to
amend the NRC’s regulations relating to
financial assurance requirements for the
decommissioning of nuclear power
plants in anticipation of rate
deregulation of the power generating
industry. In response to the comments
received on the ANPR, the NRC
published a proposed rule on September
10, 1997 (62 FR 47588). The NRC
proposed to: (1) Revise the definition of
“electric utility”” and related definitions
contained in 10 CFR 50.2; (2) add a
definition of the term *‘Federal licensee”
to address the issue of which licensees
may use statements of intent; and (3)
require power reactor licensees to report
periodically on the status of their
decommissioning funds and changes in

their external trust agreements. The rule
also would have amended 10 CFR 50.75
to expressly allow licensees to take
credit for the earnings on
decommissioning trust funds during the
operating and decommissioning
periods.

Il. Comments on the Proposed Rule

The Commission received 33 letters
containing more than 200 comments on
the proposed rule representing 25
licensees or licensee organizations, 5
State agencies or Public Utility
Commissions, 2 public interest groups,
and an individual with no affiliation
provided. Copies of the letters are
available for public inspection and
copying for a fee at the Commission’s
Public Document Room, located at 2120
L Street, NW. (Lower Level),
Washington, DC 20555-0001.

The comments have been organized
by topic and an analysis of them
follows.

1. Definition of Electric Utility

A. Linkage Between Decommissioning
Financial Assurance Requirements and
Financial Qualification Requirements
(i.e., Linkage Between Costs of
Operation, Maintenance, and
Decommissioning)

Several commenters, including the
Nuclear Energy Institute (NEI), stated
that NRC should not use the term
“electric utility” in its decommissioning
financial assurance rules because the
term is used for different purposes in
the context of NRC’s financial
qualification requirements in 10 CFR
50.33(f). These commenters stressed that
only decommissioning costs are of
concern with respect to the financial
assurance requirements, whereas only
operation and maintenance costs are of
concern with respect to the financial
qualification requirements. By
referencing all these costs as well as the
cost of “electricity,” the proposed
definition of electric utility is both
unclear and problematic.

The commenters cited several specific
problems. First, the definition does not
adequately express NRC’s intent that an
entity can demonstrate adequate
assurance if it can ““‘conclusively
demonstrate a government-mandated,
guaranteed revenue stream for all
unfunded decommissioning
obligations” by virtue of a non-
bypassable charge that covers only
decommissioning costs. (For example,
one commenter stated that, in
California, licensees are assured of
recovering decommissioning costs in
distribution rates through non-
bypassable means, although recovery of

the costs of operation and maintenance
may not be assured.) Second, the
definition could unnecessarily invite
challenges to the rates established by
regulators. Specifically, by requiring
that an electric utility’s rates be
“sufficient for the licensee to operate,
maintain, and decommission its nuclear
plant safely,” the proposed definition
could imply that NRC may in the future
evaluate the sufficiency of rates
established by other regulatory
authorities to cover costs of operations
and maintenance. Third, by referencing
“‘operation,” the definition could create
or imply some responsibility for
decommissioning funding on the part of
nonowner operators that, they argued,
may inhibit the formation of joint
operating companies.

The NRC believes that commenters’
concerns in this area were addressed by
the third sentence of the proposed
definition, that states that ““An entity
whose rates are established by a
regulatory authority by mechanisms that
cover a portion of its costs will be
considered to be an ‘electric utility’ only
for that portion of the costs that are
collected in this manner.” NRC did not
intend to have all licensees consider
only the combined costs of operation,
maintenance, and decommissioning.
Nevertheless, even some commenters
who understood NRC'’s intent suggested
modifying this third sentence. One
suggestion was to replace it with “An
entity whose rates are established by a
regulatory authority by mechanisms that
cover only decommissioning costs will
be considered to be an ‘electric utility’
with respect to its decommissioning
funding responsibilities.” (Presumably
an additional parallel sentence would
address ‘“‘costs of operation and
maintenance costs * * * with respect to
its financial qualification
requirements.”) Another suggestion was
to clarify the third sentence by referring
to recovery of a certain portion or
discrete category of costs. Either of these
suggestions would also obviate any need
to include the 10 percent de minimis
threshold for non-recovered costs that
was suggested by one commenter (i.e.,
because the relevant category of costs—
for decommissioning—would be
recovered, even if they were less than 10
percent of all costs), and would allay the
concerns of several commenters that an
entity recovering only decommissioning
costs through non-bypassable charges
might be considered less than a 100
percent electric utility for purposes of
the decommissioning requirements.

One possible remedy, as suggested by
NEI, would be for NRC to construct and
define a new term such as “‘qualified
nuclear entity” that would apply only to
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the decommissioning financial
assurance requirements. NEI would
define a qualified nuclear entity as one
that obtains decommissioning funds
through: (1) A rate-setting mechanism;
(2) a non-bypassable charge established
by legislative or regulatory mandate; or
(3) a binding contractual agreement with
another party that is equal in amount to
the entity’s decommissioning funding
obligation. Only the third option in
NEI’s definition is not generally
consistent with NRC’s proposed
definition. NEI's comment does not
fully or adequately explain the meaning
or implications of the binding
contractual agreement included as the
third option in its definition. However,
other commenters specifically
referenced NEI's comments, and
objected to the binding contractual
agreement portion of NEI’s suggested
definition. Some of these commenters
stated that a binding contractual
agreement would provide inadequate
assurance unless the party offering the
contract were appropriately qualified.

As a final point, NEI noted that the
term “‘electric utility” may take on a
different meaning as a result of industry
restructuring, but would not alter the
existing definition of electric utility
which would, under NEI’s proposal,
remain applicable to NRC’s financial
qualification requirements. The logic of
this position is that the current rule is
intended to address the
decommissioning financial assurance
requirements rather than the financial
qualification requirements.
Nevertheless, the loss of regulatory
oversight as a potential consequence of
industry restructuring is as relevant to
NRC'’s financial qualification
requirements as it is to NRC’s
decommissioning financial assurance
requirements. Therefore, the NRC has
adopted another approach that is
intended to address commenters’
concerns, but that does not have some
of the shortcomings of NEI's approach.
The Commission has decided not to
change the current definition of
“electric utility” as it applies to
financial qualifications requirements in
10 CFR 50.33(f). Rather, the NRC is
clarifying the applicability of external
sinking funds and other mechanisms
directly in 10 CFR 50.75.

B. Direct vs. Indirect Cost Recovery

Some commenters argued against the
proposed deletion of the phrase “‘either
directly or indirectly” in the first
sentence of NRC’s existing definition of
electric utility, which states that
“Electric utility means any entity that
generates or distributes electricity and
which recovers the cost of this

electricity, either directly or indirectly,
through rates established by the entity
itself or by a separate regulatory
authority.” These commenters stated
that allowing cost recovery based only
on regulated rates and non-bypassable
charges might restrict licensees from
competing in the open market.
Specifically, the change might prevent
licensees with Public Utility
Commission (PUC)-or Federal Energy
Regulatory Commission (FERC)-
approved, long-term power sales
agreements from qualifying as electric
utilities.

It is not clear whether PUC-or FERC-
approved, long-term power sales
agreements would qualify as cost of
service regulation or as non-bypassable
charges (and hence as cost recovery
through regulated rates) under either the
current definition or the proposed
definition. Assuming that PUCs or FERC
analyze these agreements to ensure that
they are consistent with the entity’s
recovery of all reasonable and prudent
costs, it would be reasonable for NRC to
interpret these agreements as acceptable
under either definition. Because this
interpretation would not be obvious
under either definition, however, such
an interpretation by NRC would have to
be implemented through existing or new
guidance documents, whether or not the
phrase is added to the definition. If
these agreements are not consistent with
the entity’s recovery of all reasonable
and prudent costs, then the phrase
“either directly or indirectly’ has been
deleted appropriately.

Another commenter stated that NRC
should not delete the phrase “directly or
indirectly’” because the deletion could
be interpreted as eliminating the
exemption from financial qualification
requirements applicable to nonowner
operators who cover their costs under
contracts with owners. The commenter
claimed that NRC has traditionally held
that nonowner operators are “electric
utilities” exempt from the regulated
rates of the owners who are
contractually committed to pay the
operators’ expenses. The logic of the
commenter’s argument seems to be that
nonowner operators recover the costs of
their electricity from owners, whose
rates are directly regulated, thereby
making the operator’s cost recovery
indirectly regulated. For the reasons that
follow, the final rule should render this
concern moot.

C. Consequences of Not Meeting the
Definition

One commenter suggested that the
proposed definition could result in the
premature shutdown of nuclear power
plants that have insufficient funds set

aside to pay for decommissioning. This
comment appears to argue that
premature shutdowns may result if, as
a result of an entity’s loss of status as
an electric utility, it must (but is unable
to) provide up-front financial assurance
for decommissioning. This issue is
analyzed in Section 7.B, Prepayment/
Up-front Assurance.

D. Implications for State Ratemaking
Authority

Some commenters suggested that NRC
clarify that it does not intend to infringe
upon State ratemaking authority. To this
end, one PUC stated that the NRC
should remove from the definition the
requirement that utilities recover “the
cost of electricity,” which is only an
intermediate consideration in the
development of rates. This commenter
suggested that the definition should be
changed to “any entity that generates,
transmits, or distributes electricity.” In
response, the NRC has neither the
intention nor the authority to infringe
on State ratemaking authority. The NRC
believes that the final rule described
below will obviate these commenters’
concerns.

E. Regulatory Efficiency

Some commenters suggested that the
proposed regulation at § 50.75(e)(3) be
revised to avoid repeating the definition
of electric utility. This comment has
been adopted, de facto, by the final rule.

F. Application of Definition to Public
Power Agencies

Some commenters noted that the
proposed definition does not appear to
require public power agencies to recover
all of their costs in their rates, only that
they set their own rates. In a
competitive market, it does not follow
that the authority of such agencies to set
their own rates will, in and of itself,
provide assurance of decommissioning
funding.

These comments appear to address
the last sentence in the proposed
definition of electric utility:

Public utility districts, municipalities,
rural electric cooperatives, and State and
Federal agencies, including associations of
any of the foregoing, that establish their own
rates are included within the meaning of
“electric utility.”

This sentence automatically classifies
any licensee that falls in one of the
above-referenced groups (collectively
referred to by the commenter as “public
power agencies’’) as an electric utility.
Thus, public power agencies
automatically qualify as electric utilities
without consideration of any of the
definition’s other conditions on rate
recovery. The commenters’ assessment
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appears sound in that, in a competitive
market, such entities might not recover
all their costs even if they can set their
own rates. The ability to set rates
adequate to achieve full cost recovery
would be undermined by the loss of an
exclusive service territory. Although the
NRC is retaining, unmodified, the
definition of “‘electric utility”” for
purposes of financial qualifications, the
NRC has adopted this comment in its
revised §50.75(e).

2. Definition of Non-Bypassable Charge
A. Stricter Definition Needed

One commenter suggested revising
the definition to require that monies
collected via the non-bypassable charge
be available to the licensee, either
through assignment or some other
mechanism. This comment seems
reasonable. If charges are not available
to the licensee (e.g., if the revenue
stream resulting from the charge has
been assigned to an unrelated party as
a result of a securitization), then the
non-bypassable charges would not
provide reasonable assurance of
decommissioning funding. The final
rule has been modified to reflect that
non-bypassable charges should be
available to the licensee as part of funds
for decommissioning deposited in an
external sinking fund.

One commenter stated that because
decommissioning funding must be
secured and insulated from market risk,
the preferred funding method should be
a non-bypassable charge established by
a regulatory mandate. According to the
commenter, this approach better assures
adequate funding while removing
decommissioning as an issue in future
competition, and also would help
utilities in making optimal business
decisions in the competitive
environment. Regardless of the validity
of the comment, the NRC believes that
it would be encroaching upon the
responsibilities of other regulators if it
were to establish a single method for
cost recovery.

B. Link Between Operation,
Maintenance, and Decommissioning

One commenter stated that the
definition’s reference to “‘costs
associated with operation, maintenance,
and decommissioning’ is problematic
for the same reasons that were noted in
the “electric utility” definition. (See
discussion and analysis in Section 1-A.)
Another commenter stated that NRC’s
proposed definition of non-bypassable
charge could be interpreted to mean that
operation, maintenance, and
decommissioning costs must all be
covered by a charge in order to meet the

definition. This may be inconsistent
with actual charges established by
PUCs. For example, a PUC could decide
to establish a charge for
decommissioning costs, but not for
operation and maintenance costs.

One feasible solution was suggested
by several commenters, who stated that
the definition should be revised to read
‘‘costs associated with operation,
maintenance, or decommissioning.

* * * They noted that this is more
consistent with the intent of the rule
and would not exclude licensees that
recover only decommissioning costs
through a non-bypassable charge, but
that recover all other costs through
competition. The final rule reflects this
modification.

C. Types of Non-Bypassable Charges

One commenter stated that it is not
clear whether the proposed definition
encompasses wire charges, stranded
cost charges, transition charges, exit
fees, other similar charges, the
securitized proceeds of a revenue
stream, or price cap regulation. If NRC
decides to defer to State regulatory
officials, the final rule should be clear
in stating the types of charges covered
by the definition. Similarly, other
commenters suggested expanding the
definition to include other funding
mechanisms imposed or established by
a governmental authority. One
commenter suggested the definition
might include a decommissioning
liability covered by State securitization
legislation. Another suggested it might
include binding contracts secured by
legislation or a regulatory commission
order or both.

The proposed definition, as stated,
includes

* * * charges imposed by a governmental
authority which affected entities are required
to pay [over an established time period] to
cover costs associated with operation,
maintenance, and decommissioning of a
nuclear power plant.

As noted in the previous section, the
NRC has modified the definitions of
““non-bypassable charges” in the final
rule to focus solely on “‘costs associated
with decommissioning of a nuclear
power plant.” With that modification,
this definition seems to provide an
effective performance standard for any
type of charge that might be developed
by State regulatory officials to cover
decommissioning costs. Consequently,
there seems to be little benefit to the
commenter’s suggestion, and some
possible danger if any specific charges
that might be listed in a revised
definition were ultimately implemented
by State regulatory officials in ways that
did not meet the currently proposed

definition. Nevertheless, the NRC has
cited examples of non-bypassable
charges in its definition, without
limiting such charges only to the cited
examples.

Finally, one commenter stated that
NRC’s commentary that securitization of
a licensee’s interest in non-bypassable
charges “‘may’”’ be an acceptable method
of providing decommissioning funding
assurance seems to suggest that the
existence of a licensee’s entitlement to
non-securitized irrevocable, non-
bypassable charges may not be sufficient
to meet the definition and avoid up-
front funding. This comment, however,
seems at odds with the plain meaning
of the definition of non-bypassable
charges.

D. Other

Finally, one commenter suggested
revising the definition to replace the
phrase ‘““‘governmental authority’ with
the phrase “‘regulatory authority.” As
pointed out by the commenter, this
would make the definition more
consistent with the definitions of
“electric utility”” and ““cost of service
regulation.” The NRC is aware of the
difference and believes the definition as
presented better represents the NRC
position because the term
“‘governmental authority’ is more
inclusive and allows for actions by non
“regulatory authorities,” such as State
legislatures.

3. Definition of Cost of Service
Regulation

The comments addressing the
definition of “‘cost of service regulation”
seemed, in general, more directly
applicable to other parts of NRC’s
proposal, as discussed below.

One commenter stated that the
modifier “‘all”” should be deleted from
the “‘cost of service” definition. This
commenter argued that a definition
requiring that “all’”” reasonable and
prudent costs be recovered invites a
challenge to the sufficiency of a
licensee’s rate regulation. Similarly,
another commenter stated that the
definition should account for the
possibility of “partial’”’ cost of service
regulation. The NRC believes that
commenters” concerns in this area were
addressed by the third sentence of the
proposed definition of electric utility,
that states ““An entity whose rates are
established by a regulatory authority by
mechanisms that cover only a portion of
its costs will be considered to be an
“electric utility” only for that portion of
the costs that are collected in this
manner.” NRC did not intend to imply
that a licensee was subject to cost of
service regulation only in the event that
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all its reasonable and prudent costs are
recovered per the definition, but rather
that the licensee would be deemed to be
regulated under cost of service
regulation for whatever portion of its
reasonable and prudent costs are
covered per the definition. This
comment has been rendered moot by the
NRC'’s revised final rule.

Another commenter stated that the
proposed definition of ““cost of service
regulation’ should not exclude
“performance based’ and “‘incentive”
ratemaking adopted by some State
ratemaking authorities. This commenter
proposed adding the following to the
definition: “Cost of service regulation
includes, but is not limited to,
alternative forms of ratemaking which
provide for a portion of costs to be
recovered based on reasonable
benchmarks and incentives for good
performance.”

This comment does not seem to
recognize that the term ““cost of service
regulation” is actually referenced as
“traditional cost of service regulation”
by the proposed definition of electric
utility, which distinguishes cost of
service regulation from indirect cost
recovery through non-bypassable charge
mechanisms. In the final rule, this
reference to traditional ratemaking is
contained in the definition of *“‘cost of
service regulation.” In this broader
context, the NRC’s intention to keep the
present focus of “‘cost of service
regulation’ seems clear and, moreover,
the licensee’s suggested additions seem
inappropriate (because they are not
precisely consistent with traditional
direct recovery of reasonable and
prudent costs). However, given that the
NRC believes that incentive or price-
cap-based ratemaking provides
reasonable assurance of
decommissioning funding, the NRC
revised the definition of ““cost of service
regulation’ to reflect this concern.

4. Need for General Flexibility

The flexibility issue has two
dimensions. First, several commenters
wanted the maximum number of
financial assurance options available to
reactor licensees. Second, these
commenters urged NRC not to include
specific or detailed criteria in its rules,
which should be kept general, but to
address implementation details in a
regulatory guide or similar non-binding
form.

Among the various financial
assurance mechanismes, there are
differences in cost, availability, and risk
(i.e., degree of assurance). Similarly,
because licensees vary in their financial
situations and prospects, they pose
different degrees of risk in terms of their

abilities to provide funding for reactor
decommissioning. Making riskier
financial assurance mechanisms
available to riskier licensees compounds
risk to the public that adequate funds
will not be available when needed.
Thus, prudent public policy may limit
the range of mechanisms that should be
offered to certain categories of licensees.
This is recognized by the commenters
themselves, who more or less endorsed
the NRC framework, which
distinguishes a category of licensees that
should not be afforded the option of
using an external sinking funding, by
itself, as a mechanism of assurance. The
commenters did not contend that all
licensees should be allowed to use all
mechanisms; however, they wanted the
external sinking fund option to be made
available to more reactor licensees than
might qualify under the NRC proposal.
If this mechanism were equal to the
others in terms of risk, the NRC could
make it more available in the interests
of flexibility. Because this option has
more risk than other available assurance
options, the NRC believes it is prudent
to restrict its use to licensees with
stronger financial or rate regulatory
characteristics.

With respect to keeping the rule
general and reserving details for a
regulatory guide, there are two key
considerations. First is a matter of
regulatory philosophy and enforcement
posture. Reserving details for regulatory
guides is an approach that the NRC has
used. However, regulatory guides are
statements of one way in which
licensees can meet regulations and do
not establish requirements.

The second consideration is the
potential need to change the
requirements. It is much easier to
change, add, or delete methods as
acceptable for meeting requirements in
regulatory guides than in regulations.
Inasmuch as the NRC’s power reactor
licensees have begun on a path of
economic restructuring, and will be in
a period of transition for a number of
years, the flexibility afforded by using a
regulatory guide as a vehicle for
decommissioning financial assurance
requirements may be an advantage. On
balance, the NRC is maintaining a level
of detail equivalent to previous
rulemaking in this area, and reserves the
right to issue more detailed guidance
where necessary. The NRC, in
acknowledging the use of combinations
of assurance methods, cannot list all
possibilities, but includes as an
example, the recent New Hampshire
legislation that provides for the
proportionate liability of the co-owners
of the Seabrook Nuclear Power Station
in the event that another minority

owner, Great Bay Power Company,
defaults on its obligations.

5. Applicability of Requirements to
Plant Owners and Operators

Two commenters urged the NRC to
clarify that the requirements for
decommissioning financial assurance
apply only to owners or entities that
have assumed decommissioning
liability under contracts and not to
entities that are solely operators. The
commenters argued that this
clarification is important to the
formation or use of specialized
operating service companies with no
ownership interests in the facilities they
operate.

Applying financial assurance
requirements to both owners and
operators provides flexibility, since
either can demonstrate compliance.
This approach also recognizes scenarios
in which the operator has greater
financial resources or creditworthiness
or both than the owner. Such a scenario
is conceivable following the economic
restructuring of the electric power
industry. To provide greater flexibility
and assurance, the NRC will not
specifically exempt operator licensees
from the financial assurance
requirement. This is unlikely to affect
the formation or use of operating service
companies, because they can negotiate
with reactor owners regarding which
party or parties will be responsible for
demonstrating financial assurance for
decommissioning purposes.

6. Site-Specific Cost Estimates

Four commenters addressed the
desirability of allowing licensees to use
site-specific decommissioning cost
estimates as the basis for financial
assurance and reporting, even if these
estimates are less than the current
minimum amounts prescribed in
§50.75. The primary advantage asserted
would be to avoid unnecessary
assurance expenses when a site-specific
estimate is less than the current NRC
minimum. Other asserted benefits of
allowing licensees to use site-specific
cost estimates below the NRC
minimums include greater consistency
with PUC approaches, tax treatment,
and possible Financial Accounting
Standards Board (FASB) requirements.
Moreover, acceptance of site-specific
estimates might enhance the integrity of
the rule, given the perception stated by
several licensees of problems with the
current minimum amounts and the
acceptance by PUCs of site-specific cost
estimates as the basis for financial
assurance even where the site-specific
estimates are less than the NRC
minimums. However, given other
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potential weaknesses in current
implementation (primarily relating to
the adequacy of cost estimates and the
potential under-funding indicated by
current balances in decommissioning
trust funds), such an allowance could
aggravate the risk of potential under-
funding associated with the external
sinking fund mechanism. Submittal of
site-specific estimates to the NRC would
enable it to better evaluate the funds
needed for decommissioning. However,
the Commission has decided to defer
allowing site-specific estimates that are
lower than the amounts specified in 10
CFR 50.75(c) until additional
decommissioning data are obtained.
(Staff Requirements Memorandum,
SECY 97-251—Proposed Rule on
Nuclear Power Reactor
Decommissioning Costs, February 5,
1998.)

7. Alternative Methods of Assurance

A. Alternative Framework Proposed by
NEI

NELI’s proposed framework for
financial assurance for
decommissioning resembles in broad
outline NRC’s framework, which
broadens the range of allowable
assurance mechanisms for reactor
licensees that lose the ability to recover
decommissioning costs through
regulated rate fees or other mandatory
charges established by a regulatory
body. Although the external sinking
fund, standing alone, is not allowed for
the licensees losing such regulatory
oversight, the NRC framework also
offers opportunities for case-by-case
consideration of non-standard financial
assurance arrangements. Examples
include §50.75(e)(1)(v), which allows
unspecified, other guarantee methods;
and certain contractual arrangements in
§50.75(e)(1)(ii)(C).

The NEI's framework involves three,
rather than two, categories of power
reactor licensees. Under the NEI
framework, the broader set of assurance
mechanisms (including the current
external sinking fund approach) would
be available to: First, licensees meeting
the criteria for “‘qualified nuclear
entities’’ and second, licensees that do
not meet the requirements for “‘qualified
nuclear entities” but that satisfy a set of
financial criteria. NEI does not specify
in its comments what these financial
criteria would be. Third, licensees that
satisfy neither the criteria for qualified
nuclear entities nor the alternate
financial criteria would not be allowed
to use the external sinking fund option,
but would be able to use the other
mechanisms. NEI also includes an

option for non-standard demonstrations
of assurance.

The effect of the NEI proposal would
be to make the current external sinking
fund financial assurance option
available to a larger number of licensees
than would be allowed under the NRC
proposal. This effect is the result of: (1)
Defining “‘qualified nuclear entities” in
terms of criteria that may be less
stringent than the proposed criteria for
“electric utility’’; and (2) allowing
licensees that satisfy certain financial
criteria also to take advantage of the
external sinking fund option, which
they would not be allowed to do under
the NRC proposal. The NEI proposal
would mean an increase in the risk that
adequate funds will not be available
when needed because of an inadequate
funding rate, inadequate earnings on
invested funds, or premature shutdown.
It would decrease the cost to licensees.
NRC'’s proposal entails less risk of
inadequate funding, but greater cost to
licensees.

On balance, to make the external
sinking fund option more available to
reactor licensees, the NEI framework
would result in greater risk that
sufficient decommissioning funds will
not be available when needed. The NEI
proposal also would require the
development of appropriate financial
criteria, which would be challenging to
develop because of the unpredictable
nature of the industry. An entity that
meets the financial criteria, unlike those
licensees who retain the ability to
recover decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body, would have no
guarantee of collecting sufficient funds
for decommissioning and could
encounter deteriorating financial
conditions that could cause a reduction
or cessation of payments into the
external sinking fund.

The NEI framework would produce
the same result if the financial criteria
were made an alternate basis for being
a “‘qualified nuclear entity.” This would
produce a two-tier framework parallel in
structure to the NRC proposal, though
different in content.

Based on these considerations, the
NRC is not adopting NEI’s proposed
approach. Rather, the NRC is specifying
in §50.75, a variety of mechanisms for
providing decommissioning financial
assurance that licensees may use,
depending upon their circumstances.
The revised regulations would also
permit the use of *‘other guarantee
methods” that are not specifically
identified in the regulations.

B. Prepayment/Up-Front Assurance

One commenter addressed the issue
of up-front assurance. The commenter
stressed that it is unfair for NRC to
require up-front funding for licensees
that no longer meet the definition of
“electric utility.” In particular, the
commenter argued that licensees have
presumed all along that they would be
able to gradually fund decommissioning
throughout their plants’ operating lives
and that, as a result, licensees who are
no longer considered electric utilities
may be unable to remain in business.

NRC’s current financial assurance
requirements for decommissioning
nuclear power reactors are based on the
premise that the reactors are owned by
regulated or self-regulating entities that
recover their decommissioning costs
through a rate-setting process overseen
by the applicable regulating body. This
regulatory oversight provides reasonable
assurance that such licensees will
recover reactor decommissioning costs
and continue paying into external
sinking funds for decommissioning.

It is true that those licensees no longer
able to recover decommissioning costs
through regulated rates and fees or other
mandatory charges established by a
regulatory body may incur a greater
burden by having to provide up-front
assurance. This up-front assurance
could take the form of prepayment or it
could take the form of some type of
surety mechanism (e.g., a letter of credit,
or a partner or self guarantee). It is
possible, under some restructuring
scenarios, that this could lead to
premature shutdown of some reactors.
However, the likelihood of this
occurring is highly doubtful. Many
PUCs have already indicated their
intention to allow for the regulated
recovery of decommissioning costs,
either through rates or through some
type of non-bypassable charge, even for
otherwise deregulated entities. For
licensees that will not be able to collect
funds through such a process after
industry restructuring, up-front
assurance is necessary to ensure that
reasonable financial assurance is
provided for all decommissioning
obligations. In the more competitive
environment that is likely to prevail
after restructuring, some of these
licensees may not remain financially
viable for reasons not related to
decommissioning financial assurance,
further suggesting the need for up-front
assurance.

C. Accelerated Funding

In the preamble to its proposed rule,
NRC requested comment on whether
accelerated funding should be
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considered as a financial assurance
option for licensees no longer meeting
the definition of “‘electric utility.”
Several commenters supported
accelerated funding, provided that the
accelerated funding period would be
long enough. They generally stressed
that, if the funding period were too
short, non-electric utilities would be
placed at a competitive disadvantage,
potentially leading to insolvency and
premature shutdown of plants. One
commenter asserted that the burden of
accelerated funding would be most
severe for licensees with little time
remaining before shutdown. Several
commenters offered specific suggestions
regarding the length of an accelerated
funding period, stating that it should
last most or all of the remainder of the
license period, two-thirds of the
remaining license term or 10 years
(whichever is greater), or five-eighths of
the remaining license period. One
suggested that the licensee or the
licensee’s parent company should have
to pass a financial test for any unfunded
amount in order to use accelerated
funding. Others cautioned that
accelerated funding could interfere with
licensees’ business planning or lead to
negative tax consequences.

For licensees with reactors that have
remaining operating lives of less than
the accelerated funding period, the
accelerated funding option would have
no impact because licensees’ funding
schedules would be no different than
they are currently. NRC would have less
assurance from these licensees, given
that they would no longer recover
decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body. For licensees
associated with reactors that have
remaining operating lives longer than
the accelerated funding period, the
accelerated funding option would be a
significantly less burdensome means of
demonstrating financial assurance than
full, up-front funding. In all cases,
however, the relative decrease in burden
to the licensee must be weighed against
the reduced level of financial assurance
provided to NRC during any accelerated
funding period.

The length of an accelerated funding
period would affect individual licensees
differently, depending on the amount of
unfunded decommissioning obligation
and on the time period that the
licensees would otherwise have had to
complete the funding. The greater the
amount of money that must be funded
on an accelerated schedule, the more
significant the impact will be on a
licensee. For example, assuming
licensees are otherwise identical and

have been adequately funding an
external sinking fund all along, the
impact of a 10-year accelerated funding
schedule would be greater for a licensee
with 25 years of operating life remaining
than for a licensee with 15 years of
operating life remaining. (This contrasts
with the comment asserting that impacts
would be most severe for licensees with
little time remaining before shutdown.
In fact, the opposite is true, except for
licensees that have been making
inadequate contributions to their
decommissioning sinking funds.)

The NRC believes that the alternative
of requiring accelerated funding for all
plants over a defined period, to cover
the possibility of premature shutdown
at some plants, would be too arbitrary
and would lead to wide variations in
impacts on licensees. Accelerated
funding results in the inequitable inter-
generational problem of the present
generation paying for the
decommissioning costs, while the future
generation may receive the benefits of
future electricity generation without
incurring the costs of decommissioning.
The suggestion that NRC should allow
licensees to use accelerated funding
only if they or their parent companies
have sufficient assets is analogous to
combining a self-guarantee or parent
company guarantee with the external
sinking fund mechanism. This idea has
significant advantages to licensees, and
is discussed in Section 7.J,
“Combinations of Methods.”

Another way to reduce the burden of
accelerated funding on licensees would
be to ensure that the accelerated
contributions are tax deductible. Under
current Internal Revenue Service (IRS)
rules, accelerated payments into
decommissioning funds may not be
deductible. However, these tax changes
are beyond the NRC’s mandate and
Congressional or IRS action would be
required to accomplish them.
Consequently, unless these rules are
changed, licensees may be ineligible to
receive tax breaks on deposited funds.

For the reasons stated above, the NRC
does not consider accelerated funding to
provide reasonable decommissioning
financial assurance.

D. Parent Guarantees/Self-Guarantees

The commenters generally endorsed
parent company guarantees and self-
guarantees as a reasonable method of
assurance for licensees no longer
meeting the definition of “‘electric
utility.” However, a number of
commenters stated that the financial
tests specified in appendices A and C to
10 CFR part 30 are inappropriate for
these licensees and would be overly
burdensome. Several commenters

suggested specific revisions to NRC’s
existing financial tests:

¢ One commenter suggested that NRC
allow non-electric utilities to use: (1) A
parent company guarantee from a parent
meeting the criteria for self-guarantees;
and (2) a self-guarantee for licensees
meeting at least two of the following
criteria:

—L.icensee has an investment grade
bond rating;

—Licensee’s pre-tax income (before
interest expense) divided by interest
applicable to debt is greater than or
equal to 2; and

—Licensee’s net worth is at least twice
the current remaining unfunded cost
of decommissioning in current year
dollars.

¢ One commenter stated that the self-
guarantee test’s ‘10 times requirement”
for assets should be lower, but did not
suggest an alternative threshold.

* One commenter suggested that the
financial tests should require total assets
in the U.S. and tangible net worth to be
one to two times the estimated
decommissioning costs, rather than
what is currently specified in the tests.

« One commenter suggested that the
Commission consider ownership of
other revenue-generating assets (besides
the nuclear power plant).

* One commenter suggested that the
NRC should develop a process similar to
the one used by bond-rating agencies to
assess the ability of firms to continue
repaying principal or to continue paying
interest or dividends.

¢ Finally, one commenter suggested
that the NRC allow non-electric utilities
to use parent company guarantees in
conjunction with other allowable
financial assurance methods, such as
external sinking funds. (The issue of
using parent company guarantees in
combination with other mechanisms is
discussed in Section 7.J, “Combinations
of Methods”).

NRC’s parent company guarantee is
based largely on a financial test
developed by the EPA more than 15
years ago. EPA’s test was intended to
assess the financial condition of firms
managing hazardous waste that were
seeking to assure closure and post-
closure care obligations that are
substantially smaller than typical
decommissioning costs for power
reactors. In adopting these tests, the
NRC believed that its objectives for
financial assurance would be reasonably
met, but recognized that the tests were
most appropriate for materials licensees,
although, at that time, the financial tests
were also made applicable to nuclear
power plant licensees who were not
“electric utilities.” The NRC realized
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that most power plant licensees would
likely use external sinking funds rather
than parent or self-guarantees to provide
decommissioning funding assurance,
and thus did not perform a detailed
analysis of their applicability to power
plant licensees.

Because deregulation is still in its
earliest phases, it is not yet possible to
identify or define the financial
characteristics of entities that may
ultimately be responsible for reactor
decommissioning. Consequently,
evaluating or improving the test’s
applicability to those licensees who are
no longer able to recover
decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body may be difficult, and
any criteria that might be developed
could become outdated or misleading
relatively quickly. Finally, developing
and implementing alternative tests
(such as those suggested by
commenters) could place a substantial
burden on the NRC. For these reasons,
the NRC is considering any changes to
financial tests separate from this
rulemaking. Nevertheless, the NRC is
implementing some changes to parent
and self-guarantees that may make these
assurance methods more viable for
power reactor licensees. Section 7.J
describes these changes in more detail.

E. Surety Methods

Three commenters addressed the
issue of surety methods of financial
assurance (i.e., surety bonds, letters of
credit, lines of credit). The predominant
issue raised by these commenters
pertained to the limited availability of
these mechanisms to licensees no longer
meeting the definition of “‘electric
utility.” One commenter claimed that
because the majority of generating
companies will have an assured
recovery mechanism through non-
bypassable charges, there will be no
new market created for surety
mechanisms after industry
restructuring, and that licensees
required to obtain these mechanisms
will be faced with significant costs.
Another argued that NRC should
ascertain the availability of these
instruments before issuing a final rule
based on the assumption of their
availability. This commenter proposed
the creation of a Government-managed
decommissioning insurance plan to
provide such mechanisms (discussed in
Section 7.G, “Government-Managed
Insurance Plan”).

NRC recognizes that there are likely to
be limits on the availability of surety
mechanisms such as letters of credit,
lines of credit, and, in particular, surety

bonds, to licensees trying to
demonstrate financial assurance. This
limited availability would arise from
two factors. First, the amount that
would need to be assured under such a
mechanism (i.e., the difference between
the licensee’s decommissioning cost
estimate and the current balance in its
external sinking fund) could in some
cases be quite large and could pose a
significant risk to potential providers of
the mechanisms. Second, mechanism
providers also may view some licensees
(those that lose the ability to recover
decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body) as financially risky
ventures given their restructured
operations and newly deregulated
financial characteristics (e.g., licensees
may no longer have guaranteed service
areas). Some licensees may be able to
obtain these mechanisms only after
offering significant levels of collateral to
the provider as security. Generating
subsidiaries without access to
substantial assets other than the nuclear
plant may find it difficult to provide the
necessary collateral and may be unable
to obtain a surety mechanism. Even if
surety mechanisms are not available to
some licensees, licensees may be able to
use prepayment mechanisms (e.g., full
up-front funding of the external sinking
fund), possibly arranging for the
necessary funding prior to restructuring
(e.g., before a nuclear plant is placed in
a generating subsidiary with few other
assets). Licensees may also have access
to parent and self-guarantees, which are
still less costly.

F. Power Sales Contracts

Commenters suggested two possible
roles for power sales contracts in the
financial assurance program: (1) As a
threshold condition for being able to use
the external sinking fund; and (2) as a
mechanism for demonstrating financial
assurance. One commenter
recommended that power sales
contracts be accepted as a means by
which licensees not meeting NRC’s
proposed definition of electric utility
can qualify to use the broader range of
assurance mechanisms—such as the
external sinking fund. Another
commenter concurred, stating that such
contracts would be secured by
legislation or a regulatory commission
order or both. Commenters also
recommended that, for licensees not
qualified to use the external sinking
fund, an assurance mechanism that
would allow a licensee to show that
power sales contracts are in place, could
provide some or all decommissioning
funding.

There is an important difference
between using power sales contracts as
a threshold criterion, for reactor
licensees that lose the ability to recover
decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body, and as a financial
assurance mechanism. As a threshold
criterion, power sales contracts would
represent evidence of the financial
status and prospects (e.g., sales backlog)
of a company. These contracts would be
considered when private financial
organizations assess the credit-
worthiness of companies. However,
power sales contracts have some
disadvantages that work against their
use as a threshold criterion. First, power
sales contracts may have contingencies
that make it difficult to project revenues
or earnings. Such contracts are not
equivalent to a Government-mandated
revenue stream that would fully fund
decommissioning costs. It also would be
very difficult for NRC to define clearly
how it would analyze and evaluate such
contracts, potentially creating issues of
fairness, consistency, and
accountability. For example, the NRC
would need to assess whether a given
contract covers all licensee costs
(including decommissioning), how
binding it is, and its effective term.
Unlike financial statement data, which
can be statistically associated with
subsequent financial performance, there
is no objective basis or validated test for
linking sales contracts to future
financial performance. By making it
easier for licensees that lose the ability
to recover decommissioning costs
through regulated rates and fees or other
mandatory charges established by a
regulatory body, or that do not have
access to a Government-mandated
revenue stream to use the external
sinking fund, acceptance of power sales
contracts as a threshold criterion may
increase the risk that funds will not be
available when needed. However, under
certain circumstances that the NRC has
specified in this final rule, the NRC
believes that long-term contracts can
provide levels of decommissioning
funding assurance that are equivalent to
other acceptable methods.

Power sales contracts also are
unlikely to make good financial
assurance mechanisms, unless they
have terms that provide for payment of
decommissioning costs under most
likely occurrences. They often lack the
provisions needed to ensure effective
and continuing coverage (e.g., automatic
renewal, notice of cancellation). For
example, in Town of Boylston v. FERC
(21 F.3D 1130, 305 U.S.APP.D.C. 382),
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municipal purchasers successfully
challenged an order to pay reactor
decommissioning costs as a charge
under their power purchase contracts.
Moreover, FERC has authority to impose
alternative provisions in the public
interest if it finds contracts to be unjust
and unreasonable. Power sales contracts
often contain contingencies that may
make it difficult to determine
corresponding levels of revenues. Long-
term contracts for the supply of
uranium, natural gas, and coal have all
been subject to litigation at one point or
another because of market or regulatory
changes, which may be specifically
addressed in contracts or covered under
“force majeure’ 1 clauses. These
contracts typically do not themselves
effect the setting aside or guarantee of
monies, although contracts could be
written to serve as guarantees or to
require that proceeds be deposited in
external sinking funds. The NRC
believes that power sales contracts that
contain provisions to mitigate these
shortcomings can provide reasonable
assurance of decommissioning and have
been allowed, under specified
conditions, in the final rule.

G. Government-Managed Insurance Plan

Two commenters addressed the NRC’s
decision to eliminate from future
consideration the concept of a captive
insurance pool to pay unfunded
decommissioning costs. One noted only
that it agreed with the decision not to
pursue this option. The other
commenter, however, disagreed with
the decision and urged the NRC instead
to investigate the creation of a
Government-managed decommissioning
insurance plan. Under this plan, the
licensee would be able to purchase an
insurance policy from the Federal
Government. The cost of the policy
could be determined by each plant’s
performance history or Systematic
Assessment of Plant Performance
(SALP) rating, with poorly run plants
paying a higher premium and well-run
plants paying a lower premium. The
commenter noted that Federal
Government participation in private
insurance markets is not unprecedented,
citing the example of Federal flood
insurance. The commenter weakened
the force of his example, however, by
also pointing out that Federal
Government participation in private
insurance markets takes place
“especially where the risk is not readily
subject to management or the level of

1*“Force majeure” refers to items largely beyond
the control of the contracting parties (e.g., recession,
inflation, severe market changes) that make it
equitable to terminate or renegotiate contract terms.

potential exposure is large.” Clearly,
basing premiums on plant performance
history implies that the commenter
would expect poorly-run plants to close
more frequently than well-run plants,
suggesting that the risk can be managed.

The commenter advocating further
examination of an insurance plan did
not make clear whether the commenter
favored a captive insurance pool
entirely funded by the industry or an
insurance system that was funded,
completely or partially, by the Federal
Government.

The arguments against a captive
insurance pool are strong. The
participants would be able to cause
losses simply by not taking action to set
aside adequate funds for
decommissioning. Delay in setting aside
funds could be beneficial because of the
use value of the funds that a licensee
could reallocate to some other purpose.
In addition, the members of the
insurance pool would be in competition
with each other, and could shift costs to
competitors by means of the insurance
pool. Thus, an insurance pool for
decommissioning would offer no
incentive to licensees to reduce the
magnitude of their potential claims on
the pool, either from an insurance
standpoint (because their
decommissioning costs are insured) or
from an economic standpoint (because
of the advantages to them of delaying
payment and of shifting costs to their
competitors).

The commenter’s suggestion that rates
should be based on plant performance is
unlikely to satisfactorily address the
problem of adverse selection. Those
posing higher risks might continue to be
more likely to enter an insurance pool,
despite being assessed higher rates, thus
raising the proportion of high-risk
insureds. This could increase the price
of the insurance and cause other
relatively low-risk entities to avoid
entering the pool, even if they were
being charged less. The nexus between
plant performance, however measured,
and likelihood of premature closure is
not so clear that the Government agency
responsible for the insurance would be
able to set premiums accurately.
Eventually the proportion of high-risk
insureds could increase to the point that
providing the insurance becomes
unprofitable or impossible.
Alternatively, mandatory participation
by low-risk insureds could lead to
situations in which they were
subsidizing the high-risk entities, even
with a rate differential.

The commenter did not present any
arguments supporting Government
management of a decommissioning
insurance plan. If such a plan were set

up without the inclusion of Federal
funds, there seems to be little reason to
assign a Government agency to manage
it.

Finally, insurance that is partially or
wholly subsidized by the Federal
Government, such as flood insurance,
would require Congressional action, and
is outside the scope of an NRC
rulemaking. Thus, the Commission is
not pursuing this option further.

H. Regulatory Certification

Only one commenter suggested that
NRC should reconsider its dismissal of
the possibility of PUC or FERC
certification that licensees within their
jurisdiction would be allowed to collect
sufficient revenues through rates to
complete decommissioning funding.
That commenter noted that NRC had
relied upon the views expressed to the
NRC that “‘no current commission can
bind a future commission” and that a
PUC ““could not give a blanket guarantee
that all licensees would be allowed to
collect revenues to complete
decommissioning funding.”

This commenter argued that these
uncertainties are ‘‘no greater than those
associated with cost of service
regulation, which certainly does not
constitute a ‘guarantee’ of availability of
sufficient decommissioning funds,”
noting also that the underlying
regulatory standard is only one of

reasonable assurance’.

The commenter, however, did not
address a number of important
considerations. First, the opponents of
certification are particularly well
informed. The comments upon which
NRC relied in dismissing certification as
an option came from the National
Association of Regulatory Utility
Commissioners (NARUC) and several
State PUCs, that are particularly good
sources of information concerning the
limits of their own authorities and their
ability to bind their successors. Second,
the commenter did not address the
argument, presented by NEI and
endorsed by several PUCs, that new
Federal legislation would be necessary
to make such certifications binding.
Third, the commenter did not address
limitations on FERC'’s jurisdiction, and
consequent limitations on FERC’s
ability to make binding certifications.
Finally, the commenter suggested that
NRC had adopted a ‘“guarantee of
availability” standard rather than the
underlying regulatory standard. Given
the weight of arguments in opposition to
certification, however, NRC has
concluded that certification is not a
viable financial assurance mechanism.



Federal Register/Vol. 63,

No. 183/ Tuesday, September 22, 1998/Rules and Regulations

50473

I. “Any Other Method”

A number of commenters stated that
NRC should permit more flexibility in
the allowable methods for
demonstrating reasonable assurance of
decommissioning funding, particularly
for licensees no longer meeting the
definition of “electric utility.” Several
commenters suggested that NRC review
and evaluate licensee-specific funding
proposals on a case-by-case basis.
Another commenter recommended that
NRC allow non-electric utilities to use
mechanisms developed by
governmental authorities and approved
by NRC. Finally, one commenter
suggested that NRC grant individual
licensees or States the flexibility to
develop initiatives/mechanisms for
providing reasonable assurance of
funding.

Licensees, as discussed in Sections
7.B and 7.E of this statement of
considerations, may well encounter cost
and availability issues in trying to use
some of the financial mechanisms
allowed by NRC. In addition, the
applicability of the NRC’s parent
company guarantees and self-guarantees
to power reactor licensees is
questionable (as discussed in Section
7.D.) because the underlying financial
tests were developed primarily for other
types of entities assuring smaller
decommissioning obligations.
Consequently, a case-by-case approach,
through which reactor licensees that
lose the ability to recover
decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body, could provide
assurance equivalent to the other
methods that the NRC is allowing.
However, the NRC will need to ensure
that the mechanisms used will, in fact,
provide adequate financial assurance.
Although, the NRC expects that only a
very-limited number of licensees will
use a case-by-case approach, this will
potentially place a resource burden on
the NRC to review individual ‘“non-
standard”” mechanisms.

J. Combinations of Methods

Several commenters stated that NRC
should allow utility licensees and, in
particular, non-utility licensees to use
combinations of mechanisms to
demonstrate financial assurance for
decommissioning. Two commenters
suggested specifically that NRC allow
non-electric utility licensees to use
parent company guarantees or self-
guarantees or both in conjunction with
other allowable methods.

NRC'’s current requirements already
allow combinations of mechanisms,

except that two mechanisms—the self-
guarantee and the parent company
guarantee—may not be used in
combination with other mechanisms.
Allowing combinations of funding
methods increases the regulatory
flexibility to licensees trying to meet the
requirements. (Note, however, that a
licensee using a combination of
mechanisms faces a greater
administrative burden to obtain its
mechanisms and, similarly, NRC faces
an increased burden in reviewing
multiple mechanisms.) For mechanisms
that guarantee payment (e.g., trust fund,
payment surety bonds, letters of credit),
a combination of mechanisms that
equals the total decommissioning cost
estimate is unlikely to lead to any
difficulty in assuring that
decommissioning funds will be used for
their intended purpose.

Some mechanisms, however,
guarantee performance rather than
payment. These mechanisms are self-
guarantees, parent company guarantees,
performance surety bonds, and some
insurance. The terms of these
mechanisms promise that the issuer will
complete required decommissioning
activities if necessary. It can be
problematic to combine a performance
mechanism with another mechanism
(payment or performance) because of
the inherent subjectivity in valuing
performance. For example, a licensee
may wish to combine a $100,000 parent
company guarantee with a $100,000
letter of credit to assure a
decommissioning cost estimate totaling
$200,000. If the guarantor proves to be
inefficient in conducting
decommissioning, it may spend
$100,000 on activities that should have
cost less. In this case, the letter of credit
would be inadequate to fund the
remaining activities, even though the
guarantor could claim to have fulfilled
its performance guarantee.2

However, the NRC believes that this
problem is of less concern in the
specific case of a self-guarantee being
used in combination with an external
sinking fund because, in this case, the

2|n addition, firms providing guarantees must
pass an underlying financial test which is not
“divisible”” under the regulations. For example,
parent company guarantors must meet a criterion
that they have tangible net worth at least equal to
six times ‘‘the current decommissioning cost
estimates (or prescribed amount if a certification is
used).” Either a potential guarantor passes this
criterion (and other similar and related criteria) in
its entirety or the guarantor fails the test. If the
guarantor cannot pass the criteria, then it is
ineligible to provide a guarantee in any amount. In
this case, combining the guarantee with another
mechanism would not be an option. This final rule
amends the financial test sections in Appendices A
and C to 10 CFR Part 30 to address, in part, this
issue.

guarantor has no incentive or ability to
shift costs or to avoid greater
responsibility. However, if the self-
guarantee were to be combined with a
mechanism such as a letter of credit,
that required the licensee to offer
collateral to the issuer, then it is
possible that if NRC were to draw on the
letter of credit, the bank might seize the
licensee’s collateral which, in turn,
might prevent the licensee from
performing under the self-guarantee.

The combination of a parent or self-
guarantee and an external sinking fund
also appears to provide a relatively low-
cost means for licensees to demonstrate
financial assurance while continuing to
gradually fund decommissioning costs
over time (either on the current
schedule or on an accelerated schedule).
Because of the low costs of guarantees,
however, allowing this combination of
mechanisms could create an incentive
for licensees to delay or cease payments
into the sinking fund and, instead, to
rely on the guarantee for as much of the
cost as possible. Given the magnitude of
typical decommissioning costs for
reactors, this possibility could hinder
the timely conduct of decommissioning.
In other words, decommissioning could
be significantly delayed if, because of a
licensee’s inadequate contributions to
its sinking fund, a guarantor had to
come up with large amounts of money
at the time of decommissioning.

The NRC generally believes that it
should not allow licensees to use parent
company guarantees and self-guarantees
in combination with each other to
assure decommissioning obligations.
Because parent companies typically
consolidate the financial statements of
all their subsidiaries into their own
financial statements, combining parent
company guarantees and self-guarantees
could result in double counting of the
same limited financial strength to pass
separate financial tests (e.g., one for
costs covered by a parent company
guarantee, and one for costs covered by
a self-guarantee).

In sum, the NRC has eliminated the
prohibition on combining parent
company or self-guarantees with
external sinking funds. The NRC will
also consider other combinations of
mechanisms on a case-by-case basis
when the aforementioned concerns are
addressed.

K. Required Timing of Alternative
Methods

Several commenters wrote that the
NRC should allow affected licensees an
extended period of time to secure
alternative financial assurance
mechanisms. One commenter stated that
NRC'’s current regulations allow a



50474 Federal Register/Vol. 63,

No. 183/ Tuesday, September 22, 1998/Rules and Regulations

licensee 30 days to develop a submittal
describing how decommissioning
funding will be assured if the licensee
no longer satisfies a given criterion (e.g.,
the definition of ““electric utility”). This
commenter recommended that NRC
allow licensees 180 days in these
instances, and also suggested that NRC
allow licensees to continue making
payments to their existing
decommissioning funds until NRC
approves the alternative funding
submittal. Another commenter stressed
that NRC should allow ‘“‘adequate
transition time for legislative and
regulatory changes to accommodate the
new definition of ‘electric utility’.”

The comments presented the
argument that licensees will need more
time to obtain alternative financial
assurance mechanisms (e.g., 180 days)
than they would in the event of the
cancellation of an existing mechanism
(only 30 days). This argument ignores
the fact that deregulation will not occur
instantly and unexpectedly. Licensees
are likely to have months or even years
to evaluate whether they may be able to
recover decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body and what mechanisms
they might use to demonstrate financial
assurance if and when that occurs.
Consequently, no additional time
should be provided to licensees in
response to this comment.

8. Federal Licensees

A. Applicability to Federal Licensees

A number of commenters argued that
financial assurance requirements for
electric utilities should apply equally to
Federal licensees, that no special
treatment should be afforded Federal
licensees, and that all licensees should
satisfy the same requirements. One
stated explicitly that ““Federal”
licensees should be required to provide
the same level of financial assurance as
other power reactor licensees, but
qualified his comment by stating that
“the proposed rule should ensure that at
such time as these Federal entities
become private enterprises, they are
subject to the definition of ‘electric
utility.” In doing so, they must provide
the same measures of financial
assurance currently required to electric
utilities, i.e., they must provide the
same level of external funding or other
assurance that would otherwise have
been required of them from the initial
issuance of their operating license.”
This commenter apparently did not
oppose the use of statements of intent
by Federal licensees, until the point at
which they become private.

The Tennessee Valley Authority
(TVA), the only current Federal licensee
for a nuclear power reactor, was the sole
commenter that argued in favor of
special provisions that would apply
only to Federal licensees. It noted, in
particular, that under Federal law it is
required to charge rates for power that
will produce gross revenues sufficient to
cover all operating expenditures of the
power system, and that such operating
expenses are considered to include
decommissioning costs. TVA'’s
arguments are evaluated below.

B. Definition of ““Federal Licensee”

Several commenters made identical,
or almost identical, recommendations
concerning the definition of Federal
licensee. Each supported the intent of
the definition, which they considered to
be to exclude from the definition any
Federal agency whose obligations do not
constitute the obligations of the United
States. However, each recommended
that the definition be modified to define
a Federal licensee as ““any NRC licensee,
the obligations of which are guaranteed
by and supported by the full faith and
credit of the United States
Government.” Each argued, without
explaining fully, that the term ““full faith
and credit backing” is neither defined
nor commonly used in other legislation
relating to Federal agencies.

Presumably, the commenters who
found the phrase “full faith and credit
backing’ ambiguous did so because it
does not specify that all obligations of
the entity are backed by the credit of the
Federal Government, nor does it say
explicitly that the obligations are
‘“‘guaranteed,” as does the proposed
replacement definition. The proposed
replacement definition thus is slightly
more precise. Much of the suggested
definition has been used previously and
commonly in legislation pertaining to
Federal agencies. Thus, it would have
the advantage of removing any
ambiguity that might arise from using a
totally new definition. A preliminary
search of the United States Code,
Annotated, uncovered a number of
situations in which the proposed phrase
is used. For example, under Chapter 50
of Title 7, the Secretary of Agriculture
is empowered under 7 U.S.C.A. 1928, to
guarantee certain agricultural credit real
estate loans and emergency loans.
Section 1928 specifies that contracts of
insurance or guarantee executed by the
Secretary under Chapter 50 ““shall be an
obligation supported by the full faith
and credit of the United States.”
Similarly, the Secretary of the Interior is
empowered under Title 16 of the U.S.
Code to insure certain loans of private
lenders. Section 470d of Title 16

provides that “Any contract of
insurance executed by the Secretary
under this section * * * shall be an
obligation supported by the full faith
and credit of the United States. * * *”
Finally, under Title 42, Chapter 7
(Social Security) of the U.S. Code, the
Secretary of the Treasury can issue
obligations for purchase by the social
security trust fund. Section 401 of Title
42 provides that ““the obligation is
supported by the full faith and credit of
the United States. * * *” The
commenters appear to have identified
the phrase generally used to describe
such an obligation, and therefore
replacement of the current definition of
“Federal licensee’ with the definition
suggested by the commenters appears
warranted.

TVA argued against the proposed
definition of Federal licensee because
the proposed definition would preclude
TVA'’s use of the statement of intent. In
its view, there are ““ample reasons” to
support the continued use of the
statement of intent by TVA. In
particular, TVA argued that with respect
to decommissioning funding assurance,
“the key fact is that Federal law requires
TVA to adequately fund the conduct of
TVA'’s power activities, and this
includes operating, maintaining, and
decommissioning its nuclear facilities.”
TVA pointed out that even before
decommissioning funding assurance
requirements from NRC, TVA was
taking action to ensure that funds would
be available to decommission its nuclear
units. TVA argues, in effect, that a
financial assurance requirement other
than the statement of intent amounts to
“imposing separate regulatory
requirements to oversee the manner in
which TVA is meeting its statutory
requirements. * * *”

These arguments amount, in sum, to
an assertion that because TVA is subject
to an existing statutory requirement to
fund decommissioning, the Commission
should not impose any different, or
additional, requirements. TVA
maintains that the NRC should have
reasonable assurance that TVA will
have adequate funding to ensure the
conduct of decommissioning activities
“because Federal law requires TVA to
provide such funds.” (emphasis in
original)

It also could be correctly said,
however, that Federal law requires other
reactor licensees to provide reasonable
assurance of decommissioning funding.
The purpose of financial assurance is to
present a second line of defense, if the
financial operations of the licensee are
insufficient, by themselves, to ensure
that sufficient funds are available to
carry out decommissioning. TVA
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apparently concedes that its obligations
are not supported by the full faith and
credit of the United States Government;
therefore, if TVA cannot fund the
decommissioning, the Federal
Government is not obligated to do so.
Although the TVA board has the
authority to set electric power rates to
meet power system obligations,
including decommissioning, it may not,
contrary to its assertions, have the
“unfettered ability” to do this, because
its markets may not support such rates.
TVA noted that its current business plan
recommends an offer to its distributor
customers to change their power
contracts after 5 years from a rolling 10-
year term to a rolling 5-year term.

TVA appears to misunderstand the
purpose of the statement of intent,
which is to obtain a commitment by
another, and superior, governmental
entity that the obligations of the
subordinate governmental entity will be
paid by the superior entity if the
subordinate entity cannot pay them.
Absent such a commitment, which
would be represented by support for the
obligations by the full faith and credit
of the United States, there is no
““statement of intent” upon which TVA
can ‘‘continue to be able to rely.”

Following publication of this rule, the
NRC will review TVA'’s current
decommissioning financial assurance
arrangements and determine whether
any actions are required in light of the
added definition of ““Federal licensee.”
The publication of this rule, by itself,
does not constitute an action of the NRC
with respect to TVA'’s current
decommissioning financial assurance.

9. Reporting on the Status of
Decommissioning Funds

A. Use of Financial Accounting
Standards Board (FASB) Standard

The commenters generally did not
oppose reporting to NRC on the status
of decommissioning funding assurance
in accordance with the requirements of
a final FASB promulgation, on the
grounds (as expressed by NEI) that a
standard reporting mechanism should
be used that does not add unnecessary
burden. However, several commenters
did oppose a requirement that they use
the preliminary FASB exposure draft, or
any other FASB-based position that is
not final. They argued that changes from
the proposed to the final FASB
standard, which cannot be predicted
because the standard is still under
development, could make it
inappropriate for meeting NRC’s
endorsement. Unless the FASB standard
is adopted soon, these commenters
argued, other reporting options should

be adopted. Some commenters
suggested that regulatory language need
not be changed, but that the contents of
DG-1060 would need to be amended to
reduce the reliance on the FASB draft.

Some commenters went further, and
expressed criticisms of the FASB
exposure draft, indicating that even if it
became final in its current form they
would not find it appropriate for use. In
the view of these commenters, merely
recognizing the liability and periodic
expense for decommissioning, which is
the focus of the FASB draft, is not
sufficient to ensure adequate funding. In
their view, the FASB standards establish
accounting procedures but are not the
appropriate computations for
determining necessary cash flows for
funding external trusts. One commenter
stressed that the focus of the FASB
draft, as well as issues concerning the
appropriate discount rate, also made the
FASB standard questionable for NRC’s
purposes.

Neither the timing nor the ultimate
contents of a FASB standard can be
predicted at this time, and therefore the
conclusion is warranted that alternative
requirements should be found.
According to a FASB report of January
14, 1998, the Board reviewed the status
of the project in its October 2, 1997,
meeting and decided it should proceed
toward either a second Exposure Draft
or a final Statement. However, at its
November 26, 1997, meeting, the Board
eliminated certain key provisions in the
exposure draft relating to the scope of
the Statement. According to FASB’s
“Current Developments and Plans for
1998

FASB will be developing a refined
definition of closure/removal costs that
would be applicable to a more general class
of long-lived assets than those covered by the
Exposure Draft. The Board will also be
addressing the question of whether the costs
of closure/ removal obligations should be
capitalized and will develop criteria to
identify constructive obligations. At this
time, there is no time frame regarding the
issuance of a document or final statement.

Although the timing of future action
on the draft is uncertain, reanalysis of
the scope issue by the FASB staff during
the first quarter of 1998, as well as
FASB’s statement that it is postponing
other issues raised on the Exposure
Draft until further progress is made on
another Exposure Draft, suggests that
action by FASB to issue a final
Statement, or even a revised Exposure
Draft, will be delayed for a considerable
time. Notwithstanding any final FASB
action, the NRC can proceed with its
own requirement for reporting on the
status of decommissioning funds.

B. Frequency of Reports

Most commenters endorsed
“periodic’ reports to monitor the status
of decommissioning assurance. Several
commenters, particularly those from
State PUCs, supported requiring a report
soon (nine months) after the rule
becomes effective, and at least every two
years thereafter. (Other commenters
from utilities suggested every three
years or every 5 years thereafter. The 5-
year period was suggested to correspond
to the recommended 5-year adjustment
to site-specific cost estimates specified
in Regulatory Guide 1.159.) A majority
of the commenters also endorsed that
utilities nearing decommissioning or in
the process of decommissioning submit
reports annually. However, commenters
noted ambiguity in the requirement that
reports should be submitted annually by
licensees of plants that are within 5
years of their projected end of
operations. Although agreeing with the
concept of such annual reporting, they
noted that “‘the projected end of
operations” should be clarified so that
it clearly covered premature shutdowns
and not just plants within 5 years of the
end of their operating licenses. Several
State commissions submitted almost
identical proposed language amending
§50.75(f) of the proposed rule to require
reporting by licensees for a plant within
5 years of the projected end of
operations, “‘or where conditions have
changed such that it will close within 5
years (before the end of its licensed life)
or has already closed (before the end of
its licensed life) * * *.”” Requiring
annual reporting on a calendar-year
basis would, in the opinion of one
commenter, reduce the administrative
burden of annual reporting because that
is how licensees generally gather and
accumulate the required information.
Another argued that reporting trust fund
balances on an annual basis suggested
that reports should be required by
March 31 for the previous calendar year.

Other commenters noted that when
State regulatory bodies require annual
reporting on the status of
decommissioning funds, as many do,
NRC'’s interests are already protected.
One commenter could find no added
safety justification for requiring annual
reporting within 5 years of
decommissioning. A complete report
could be required every 5 years, in the
opinion of this commenter, with
updates annually or biennially.

Another commenter recommended
that NRC delay the reporting
requirements until a Pacific Northwest
National Laboratory (PNNL) study is
final. However, the Commission’s
position is that such a delay would deny
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the NRC and the public the benefits of
the information required to be reported
while conferring negligible benefits on
licensees.

Given NRC’s information needs, and
the multi-million-dollar size of the
contributions that utilities make
annually to their decommissioning
funds, the potential pay-off per hour of
staff labor that NRC invests in
monitoring of funds is likely to be
significant. Thus, the NRC is adopting a
biennial reporting requirement. NRC
also is adopting commenter suggestions
that the reporting frequency be
increased for plants approaching the
end of commercial operation and for
plants where conditions have changed
such that they will prematurely close
within 5 years or have already
prematurely closed before the end of
their licensed life, or for plants involved
in mergers/acquisitions.

C. Contents of Reports

Most of the commenters who
addressed reporting did not question the
need for reports on the status of
decommissioning funds and they did
not address in detail the contents of
such reports. Similarly, most of the
commenters who raised questions about
reliance on the FASB draft for
decommissioning status reporting did
not recommend alternative reporting
standards. Several commenters
implicitly suggested that the contents of
reports submitted to State PUCs would
be sufficiently similar to NRC’s
requirements, by recommending that
copies of State reports should be
acceptable to NRC.

One commenter argued that NRC’s
proposed “per unit’”’ reporting was
unclear about whether individual
licensees of a jointly owned plant would
each be required to submit their own
status reports, or whether the plant
operator could submit reports on behalf
of all co-licensees. The commenter
suggested that having the operator
submit the data for all owners could be
the most efficient approach, assuming
the aggregate of available funds is the
most important question. In contrast,
another commenter believed that it
would be “prudent” for NRC to require
annual filings from all co-owners.
Requiring filings by all co-owners
would provide NRC with more detailed
information, but would also place on it
the burden of combining and assessing
the data. The NRC believes that plant
owners and operators should decide
who will submit the required
information. However, even if all
information is submitted by the
operator, the information will need to be
broken down by owner in order to

evaluate each owner’s contributions to
decommissioning.

One commenter recommended a
clarification to ensure that the amount
accumulated to the date of the report
means the “‘as of”” date, and not the date
of the report. The same commenter
wanted to limit the report to the single
item of accumulated trust fund
balances, unless NRC had concerns,
based on its knowledge of the plant,
about whether the amount accumulated
for decommissioning is sufficient. In
that case, more detailed information
could be required.

The comments did not address several
issues raised by commenters on the
NRC’s Advance Notice of Proposed
Rulemaking (ANPR) of April 8, 1996 (61
FR 15427) concerning the information
needed by NRC to monitor the status of
decommissioning funds. In particular,
the comments on the proposed rule did
not address the 50-plus reporting items
suggested by commenters in response to
the ANPR.

How the industry will understand the
core concept of the reporting
requirement, the ‘“‘status of the
decommissioning fund,” is not clarified
by the comments on the proposed rule.
At least one commenter suggested that
“status’ means simply the “amount” of
the decommissioning trusts. Other
commenters may be suggesting, by their
emphasis on the responsibility of an
operator to coordinate information from
several co-owners, and on the
possibility that NRC might need to
obtain follow-up information, that
“*status’” can include a quantitative or
gualitative assessment of the
“adequacy’’ of the fund relative to
required or estimated decommissioning
costs. The extent of that assessment is
not clarified by the comments received,
which do not address whether *‘status”
implies a general discussion provided
by the licensee or a specific report
prepared by the trustee. The NRC has
addressed some of the commenters’
concerns discussed above by modifying
the final rule. Because of their level of
detail, other potential concerns are
better addressed by a regulatory guide.
The NRC will consider issuing such
guidance after evaluating the first set of
reports received.

10. Rate of Return

NRC'’s proposed language in 10 CFR
50.75(e)(1)(i) and (ii) allows licensees to
take credit for earnings on their prepaid
decommissioning trust funds or external
sinking funds using a 2 percent annual
real rate of return from the time of the
funds’ collection through the
decommissioning period. If the
licensee’s rate-setting authority

authorizes the use of another rate, that
rate would be used in projected
earnings. By specifying that earnings
can be credited ““‘through the
decommissioning period,” NRC is
allowing licensees to assume earnings
credits for both the safe storage period
and the period when funds flow out of
the decommissioning financial
assurance mechanisms.

Many commenters generally
supported NRC’s proposed changes in
10 CFR 50.75. Some described the rate
as being reasonable, conservative, and
consistent with FERC's policy of
recognizing earnings and inflation. One
commenter specifically endorsed the
provision that allows licensees to use
assumed rates of return that are
approved by State regulatory bodies. A
few commenters supported the changes
but stated that licensees also should be
given the flexibility to use a rate that is
less than the proposed rate.

Other commenters did not support
NRC'’s selection of the 2 percent rate.
One commenter claimed that the
proposed 2 percent rate might result in
underfunding if it does not account for
the effect of income taxes. More
typically, commenters argued that the
rate is too low and should be increased.
Suggested rates were 3 percent and 7
percent. Two commenters noted that 3
percent and 7 percent discount rates are
used in NRC’s regulatory analysis
guidance (in NUREG/BR-0058 and
SECY 93-167). Other commenters stated
that NRC should allow licensees to use
any ‘“‘realistic’ rate of return or any rate
they can justify, possibly in conjunction
with periodic reevaluation of the funds
collected. A few commenters argued
that NRC should not specify a 2 percent
rate of return during the period
following operations (i.e., the safe
storage and outflow periods) and that
different rates should be allowed if
specifically approved by a rate-setting
authority.

As stated in the preamble to the
proposed rule, the 2 percent real rate of
return suggested by NRC is based on
historical data on returns from U.S.
Treasury issues, and represents “‘as
close to a ‘risk-free’ return as possible.”
Although this rate may seem relatively
low given that higher interest rates are
frequently paid on common stocks and
corporate bonds, the lower rates paid on
Government securities pose
considerably less risk and are likely to
be achieved on a more consistent basis.

Given the need for “‘reasonable”
assurance of decommissioning funding,
there is little justification for selecting a
rate greater than 2 percent. As shown in
the table below, the historical average
real return on long-term U.S.
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Government bonds has been very close
to 2 percent, and the historical average

real return on “risk-free”” U.S. Treasury
Bills has been less than 1 percent. Based

on this information, NRC would have
difficulty justifying a higher rate.

REAL RATES OF RETURN FOR SAMPLE TIME PERIODS

Long-term gov-
Rate lgjnli (trgﬁ:s;% ernment bonds
p (percent)
CUITENT (1997) ottt ettt h et ekt e a bt oo b et 4 et e h et e s bt ek et e e bt e e h bt e bt oo h bt e bt e eh et ettt ee bt e bt e e sb e e nneenan e et s 3.49 13.91
Contemporary Average (1975-1994) .. 1.96 7.65
Long-Term AVErage (L1926—1997) ...ttt ettt ettt ekt ae et et b e et ettt et 0.6 2.1

Source: Ibbotson Associates, Chicago. Stocks, Bonds, Bills and Inflation: 1998 Yearbook, Table 4-1 and Table 6-8. Averages are calculated

as geometric means.

The commenter’s concern that 2
percent is less than the 7 percent and 3
percent discount rates called for in
NRC'’s regulatory analysis guidance is
not relevant.3 Discount rates are used for
capital investment analysis and other
decision-making purposes but, if used to
calculate contributions to
decommissioning funds, could result in
financial assurance levels that are not
adequate to pay for all assured
obligations.

11. Other

A. Cost Recovery through Rates

Several commenters opposed the
inclusion of any mechanism that
provides for a stranded cost bailout of
the nuclear industry by ratepayers,
arguing, among other things, that such
a bailout would be unfair, destroy real
competition, inhibit employment gains,
slow the economic growth of more
viable, cost effective, and less polluting
power generating technologies, and
harm the environment by allowing the
continued operation of nuclear power
stations that might otherwise shut
down. These comments may reflect a
misunderstanding of the roles played by
NRC relative to State PUCs and FERC.
Specifically, PUCs and FERC can
determine whether decommissioning
costs are stranded or whether they must
be paid by ratepayers. NRC, unlike the
PUCs, does not have the authority to
prevent or to allow licensees to pass
decommissioning costs on to customers.
Thus, the issue of a ““bailout’ is not
relevant to NRC. In the event that NRC
allows financial assurance mechanisms
whereby licensees recover
decommissioning costs from ratepayers
(e.g., external sinking funds funded by
wire charges), the mechanism for rate

3NUREG/BR-0058 generally calls for the use of
a 7 percent discount rate, which is the rate
recommended by the Office of Management and
Budget (OMB), in the estimation of values and
impacts of a regulatory action. NUREG/BR-0058
also suggests use of an alternative discount rate of
3 percent for sensitivity analysis purposes and for
cases in which costs occur over a period of more
than 100 years.

recovery (e.g., the wire charges) must be
authorized by a PUC or by FERC.
Furthermore, the asserted consequences
of a ““stranded cost bailout™ are
unsupported.

B. Rate Recovery of Stranded Costs
Using PNNL’s Formula

One commenter suggested that
utilities be allowed to recover in their
rates only a portion of their
decommissioning costs. Specifically, the
commenter suggested allowing
decommissioning costs to be recovered
up to a maximum amount determined
using PNNL’s 1993 generic
decommissioning cost formula.
Estimated costs in excess of the generic
PNNL estimate could not be recovered
in rates and would have to be funded by
shareholders. Also, in the event of
premature shutdown, the commenter
would make shareholders (rather than
ratepayers) responsible for all
decommissioning costs that are not yet
funded, including any unfunded portion
of the generic PNNL estimate.

The comment described above
addresses how decommissioning costs,
including stranded decommissioning
costs, might equitably be divided
between ratepayers and shareholders.
However, the comment is not directly
relevant to decommissioning financial
assurance. From NRC’s standpoint, it
does not matter whether the source for
a licensee’s financial assurance is the
licensee’s ratepayers or its shareholders,
but only that the licensee has provided
adequate financial assurance for
decommissioning. The question of how
much of the decommissioning cost
should be borne by ratepayers as
opposed to shareholders is one that has
traditionally been answered by State
PUCs. NRC, unlike the PUCs, does not
have the authority to direct licensees to
recover costs from ratepayers. Although
the NRC did sponsor the development
of PNNL’s 1993 generic
decommissioning cost formula, this
formula, like its predecessor in 10 CFR
50.75(c), was designed to help answer a
different question, namely, what

constitutes a reasonable minimum level
of decommissioning assurance for a
given reactor. Within this more limited
context (and outside the scope of this
rulemaking), NRC is currently
evaluating the 1993 formula relative to
10 CFR 50.75(c).

Finding of No Significant
Environmental Impact: Availability

The NRC is amending its regulations
on financial assurance requirements for
the decommissioning of nuclear power
plants. The amendments are in response
to the likelihood of deregulation of the
power generating industry and resulting
questions on whether current NRC
regulations concerning
decommissioning funds and their
financial mechanisms will need to be
modified. The amendments allow a
broader range of assurance mechanisms
than under existing regulations for
reactor licensees that lose the ability to
recover decommissioning costs through
regulated rates, add definitions of
“Federal licensee” to address the issue
of which licensees may use statements
of intent and other relevant terms, and
require power reactor licensees to report
periodically on the status of their
decommissioning funds and on the
changes in their external trust
agreements. Also, the amendments
allow licensees to take credit for the
actual and projected earnings on
decommissioning trust funds.

These changes would have the
following effects on nuclear power
reactor licensees: (1) Potentially
requiring licensees who have been
“‘deregulated” to secure
decommissioning financial assurance
instruments that provide full current
assurance for projected
decommissioning costs, (2) limiting the
types of licensees that can qualify for
the use of Statements of Intent to satisfy
decommissioning financial assurance
requirements, (3) requiring periodic
reporting on the status of their
accumulation of decommissioning
funds, thus leading to the potential for
the NRC to require some remedial action
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if the licensee’s actions are inadequate,
and (4) permitting licensees to assume
a real rate of return up to 2 percent per
annum, or such other rate as is
permitted by a PUC or the FERC, on
their accumulated funds. These actions
are of the type focused upon financial
assurances and mechanisms to ensure
funding for decommissioning and are
not actions that would have any effect
upon the human environment. Neither
this action nor the alternatives
considered in the Regulatory Analysis
supporting this final rule would lead to
any increase in the effect on the
environment of the decommissioning
activities considered in the final rule
published on June 27, 1988 (53 FR
24018), as analyzed in the “Final
Generic Environmental Impact
Statement on Decommissioning of
Nuclear Facilities’ (NUREG—0586,
August 1988).4

Promulgation of these rule changes
will not introduce any impacts on the
environment not previously considered
by the NRC. Therefore, the Commission
has determined, under the National
Environmental Policy Act of 1969, as
amended, and the Commission’s
regulations in subpart A of 10 CFR part
51, that this rule is not a major Federal
action significantly affecting the quality
of the human environment and,
therefore, an environmental impact
statement is not required. No other
agencies or persons were contacted in
reaching this determination, and the
NRC staff is not aware of any other
documents related to consideration of
whether there would be any
environmental impacts from the action.
The foregoing constitutes the
environmental assessment and finding
of no significant impact for this final
rule.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). These
requirements were approved by the
Office of Management and Budget,
approval number 3150-0011.

The public reporting burden for this
information collection is estimated to
average 8 hours per response, including
the time for reviewing instructions,

4Copies of NUREG-0586 are available for
inspection or copying for a fee from the NRC Public
Document Room at 2120 L Street NW. (Lower
Level) Washington, DC 20555-0001; telephone
(202) 634-3273; fax (202) 634—-3343. Copies may be
purchased at current rates from the U.S.
Government Printing Office, PO Box 370892,
Washington, DC 20402-9328; telephone (202) 512—
2249; or from the National Technical Information
Service by writing NTIS at 5285 Port Royal Road,
Springfield, VA 22161.

searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the information collection. Send
comments on any aspect of this
information collection, including
suggestions for reducing the burden, to
the Information and Records
Management Branch (T-6 F33), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, or by
Internet electronic mail at bjsl@nrc.gov;
and to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-(3150-0011), Office of
Management and Budget, Washington,
DC 20503.

Public Protection Notification

If an information collection does not
display a currently valid OMB control
number, the NRC may not conduct or
sponsor, and a person is not required to
respond to, the information collection.

Regulatory Analysis

The Commission has prepared a
Regulatory Analysis of this regulation.
The analysis examines the costs and
benefits of the alternatives considered
by the Commission. Interested persons
may examine a copy of the Regulatory
Analysis at the NRC Public Document
Room, 2120 L Street NW (Lower Level),
Washington, DC. Single copies of the
analysis may be obtained from Brian J.
Richter, Office of Nuclear Reactor
Regulation (O-10 H5), U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415-
1978, e-mail bjr@nrc.gov.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. This rule affects only the
licensing and operation of nuclear
power plants. The companies that own
these plants do not fall within the scope
of the definition of ‘“‘small entities” set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards set
out in regulations issued by the Small
Business Administration at 13 CFR part
121.

Backfit Analysis

The Regulatory Analysis for the final
rule also constitutes the documentation
for the evaluation of backfit
requirements, and no separate backfit
analysis has been prepared. As defined
in 10 CFR 50.109, the backfit rule
applies to
* * * modification of or addition to systems,
structures, components, or design of a

facility; or the design approval or
manufacturing license for a facility; or the
procedures or organization required to
design, construct or operate a facility; any of
which may result from a new or amended
provision in the Commission rules or the
imposition of a regulatory staff position
interpreting the Commission rules that is
either new or different from a previously
applicable staff position * * * .

The amendments to NRC’s
requirements for the financial assurance
of decommissioning of nuclear power
plants allow a broader range of
assurance mechanisms for reactor
licensees who lose their ability to
recover decommissioning costs through
regulated rates and fees or other
mandatory charges established by a
regulatory body than previously, and
define “Federal licensee.” The
amendments also add several associated
definitions; add new reporting
requirements pertaining to the use of
prepayment and external sinking funds;
impose new reporting requirements for
power reactor licensees on the status of
decommissioning funding that specify
the timing and contents of such reports;
and permit power reactor licensees to
take credit for up to a 2 percent annual
real rate of return (or another rate if
permitted by their rate regulators) on
funds set aside for decommissioning
from the time the funds are set aside
through the end of the decommissioning
period.

Although some of the changes to the
regulations are reporting requirements,
which are not covered by the backfit
rule, other elements in the changes are
considered backfits because they would
modify, supplement, or clarify the
regulations with respect to: (1)
Acceptable decommissioning funding
options under various scenarios; and (2)
which licensees may use statements of
intent. The Commission has concluded,
on the basis of the documented
evaluation required by 10 CFR
50.109(a)(4) and set forth in the
Regulatory Analysis, that the new or
modified requirements are necessary to
ensure that nuclear power reactor
licensees provide for adequate
protection of the health and safety of the
public in face of a changing competitive
and regulatory environment not
envisioned when the reactor
decommissioning funding regulations
were promulgated and that the changes
to the regulations are in accord with the
common defense and security.
Therefore, the NRC has determined to
treat this action as an adequate
protection backfit under 10 CFR
50.109(a)(4)(ii). Consequently, a backfit
analysis is not required and the cost-
benefit standards of 10 CFR 50.109(a)(3)
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do not apply. Further, these changes to
the regulations are required to satisfy 10
CFR 50.109(a)(5).

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is a major
rule and has verified this determination
with the Office of Information and
Regulatory Affairs of the Office of
Management and Budget.

List of Subjects
10 CFR Part 30

Byproduct material, Criminal
penalties, Government contracts,
Intergovernmental relations, Isotopes,
Nuclear Materials, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 30 and 50.

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

1. The authority citation for part 30
continues to read as follows:

Authority: Secs. 81, 82, 161, 182, 183, 186,
68 Stat. 935, 948, 953, 954, 955, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123,
(42 U.S.C. 5851). Section 30.34(b) also issued
under sec. 184, 68 Stat. 954, as amended (42
U.S.C. 2234). Section 30.61 also issued under
sec. 187, 68 Stat. 955 (42 U.S.C. 2237).

2.1n 10 CFR part 30, appendix A
paragraphs IL.A.1(ii), (iv), ILLA.2(ii), and
(iv) are revised to read as follows:

Appendix A—Criteria Relating to Use
of Financial Tests and Parent Company
Guarantees for Providing Reasonable
Assurance of Funds for
Decommissioning

* * * * *

1. Financial Test

A_ * * *

1. * * %

(ii) Net working capital and tangible net
worth each at least six times the current
decommissioning cost estimates for the total
of all facilities or parts thereof (or prescribed
amount if a certification is used), or, for a
power reactor licensee, at least six times the
amount of decommissioning funds being
assured by a parent company guarantee for
the total of all reactor units or parts thereof
(Tangible net worth shall be calculated to
exclude the net book value of the nuclear
unit(s)); and
* * * * *

(iv) Assets located in the United States
amounting to at least 90 percent of the total
assets or at least six times the current
decommissioning cost estimates for the total
of all facilities or parts thereof (or prescribed
amount if a certification is used), or, for a
power reactor licensee, at least six times the
amount of decommissioning funds being
assured by a parent company guarantee for
the total of all reactor units or parts thereof.

2. * X *

(ii) Tangible net worth each at least six
times the current decommissioning cost
estimates for the total of all facilities or parts
thereof (or prescribed amount if a
certification is used), or, for a power reactor
licensee, at least six times the amount of
decommissioning funds being assured by a
parent company guarantee for the total of all
reactor units or parts thereof (Tangible net
worth shall be calculated to exclude the net
book value of the nuclear unit(s)); and
* * * * *

(iv) Assets located in the United States
amounting to at least 90 percent of the total
assets or at least six times the current
decommissioning cost estimates for the total
of all facilities or parts thereof (or prescribed
amount if a certification is used), or, for a
power reactor licensee, at least six times the
amount of decommissioning funds being
assured by a parent company guarantee for
the total of all reactor units or parts thereof.
* * * * *

3.1n 10 CFR part 30 appendix C,
paragraphs I1.A.(1) and (2) are revised to
read as follows:

Appendix C—Criteria Relating to Use of
Financial Tests and Self Guarantees for
Providing Reasonable Assurance of
Funds for Decommissioning

* * * * *

1. Financial Test

A_ * * *

(1) Tangible net worth at least 10 times the
total current decommissioning cost estimate
for the total of all facilities or parts thereof
(or the current amount required if

certification is used), or, for a power reactor
licensee, at least 10 times the amount of
decommissioning funds being assured by a
self guarantee, for all decommissioning
activities for which the company is
responsible as self-guaranteeing licensee and
as parent-guarantor for the total of all reactor
units or parts thereof (Tangible net worth
shall be calculated to exclude the net book
value of the nuclear unit(s)).

(2) Assets located in the United States
amounting to at least 90 percent of total
assets or at least 10 times the total current
decommissioning cost estimate for the total
of all facilities or parts thereof (or the current
amount required if certification is used), or,
for a power reactor licensee, at least 10 times
the amount of decommissioning funds being
assured by a self guarantee, for all
decommissioning activities for which the
company is responsible as self-guaranteeing
licensee and as parent-guarantor for the total
of all reactor units or parts thereof.

* * * * *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

4. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955 as amended (42 U.S.C. 2131,
2235), sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.13, 50.54(dd),
and 50.103 also issued under sec. 108, 68
Stat. 939, as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332). Sections 50.34
and 50.54 also issued under sec. 204, 88 Stat.
1245 (42 U.S.C. 5844). Section 50.37 also
issued under E.O. 12829, 3 CFR 1993 Comp.,
p. 570; E.O. 12958, as amended, 3 CFR, 1995
Comp., p. 333; E.O. 12968, 3 CFR 1995
Comp., p. 391. Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97-415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80—50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

5. In §850.2, the definitions of Cost of
service regulation, Federal licensee,
Incentive regulation, Non-bypassable
charges, and Price-cap regulation are
added in alphabetical order to read as
follows:

Definitions.
* * * *

§50.2
*
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Cost of service regulation means the
traditional system of rate regulation, or
similar regulation, including “‘price
cap” or “incentive” regulation, in which
a rate regulatory authority generally
allows an electric utility to charge its
customers the reasonable and prudent
costs of providing electricity services,
including capital, operations,
maintenance, fuel, decommissioning,
and other costs required to provide such
services.

* * * * *

Federal licensee means any NRC
licensee, the obligations of which are
guaranteed by and supported by the full
faith and credit of the United States
Government.

* * * * *

Incentive regulation means the system
of rate regulation in which a rate
regulatory authority establishes rates
that an electric generator may charge its
customers that are based on specified
performance factors, in addition to cost-
of-service factors.

* * * * *

Non-bypassable charges mean those
charges imposed over an established
time period by a Government authority
that affected persons or entities are
required to pay to cover costs associated
with the decommissioning of a nuclear
power plant. Such charges include, but
are not limited to, wire charges,
stranded cost charges, transition
charges, exit fees, other similar charges,
or the securitized proceeds of a revenue

stream.
* * * * *

Price-cap regulation means the system
of rate regulation in which a rate
regulatory authority establishes rates
that an electric generator may charge its
customers that are based on a specified
maximum price of electricity.

* * * * *

6. In §50.43, paragraph (a) is revised

to read as follows:

§50.43 Additional standards and
provisions affecting class 103 licenses for
commercial power.

* * * * *

(a) The NRC will:

(1) Give notice in writing of each
application to the regulatory agency or
State as may have jurisdiction over the
rates and services incident to the
proposed activity;

(2) Publish notice of the application
in trade or news publications as it
deems appropriate to give reasonable
notice to municipalities, private
utilities, public bodies, and cooperatives
which might have a potential interest in
the utilization or production facility;
and

(3) Publish notice of the application
once each week for 4 consecutive weeks
in the Federal Register. No license will
be issued by the NRC prior to the giving
of these notices and until 4 weeks after
the last notice is published in the
Federal Register.

* * * * *

7. In 850.54, the introductory text of
paragraph (w) is revised to read as
follows:

8§50.54 Conditions of licenses.
* * * * *

(w) Each power reactor licensee under
this part for a production or utilization
facility of the type described in
§§50.21(b) or 50.22 shall take
reasonable steps to obtain insurance
available at reasonable costs and on
reasonable terms from private sources or
to demonstrate to the satisfaction of the
NRC that it possesses an equivalent
amount of protection covering the
licensee’s obligation, in the event of an
accident at the licensee’s reactor, to
stabilize and decontaminate the reactor
and the reactor station site at which the
reactor experiencing the accident is
located, provided that:

* * * * *

8. In §50.63, paragraph (a)(2) is
revised to read as follows:

§50.63 Loss of alternating current power.

(a) * X *

(2) The reactor core and associated
coolant, control, and protection systems,
including station batteries and any other
necessary support systems, must
provide sufficient capacity and
capability to ensure that the core is
cooled and appropriate containment
integrity is maintained in the event of a
station blackout for the specified
duration. The capability for coping with
a station blackout of specified duration
shall be determined by an appropriate
coping analysis. Licensees are expected
to have the baseline assumptions,
analyses, and related information used
in their coping evaluations available for
NRC review.

9. In 850.73, paragraph
(b)(2)(i1)()(2)(iv) is revised to read as
follows:

§50.73 Licensee event report system.
* * * * *

(b) * X *

(2) * X *

(”) * X X

(J) * * *

(2) * X *

(iv) The type of personnel involved
(i.e., contractor personnel, licensed

operator, nonlicensed operator, other
licensee personnel).

10. In §50.75, paragraphs (a), (b), (d),
and (e) are revised, and paragraphs
(A(2), (2), and (3) are redesignated as
paragraph (f)(2), (3), and (4) and a new
paragraph (f)(1) is added to read as
follows:

§50.75 Reporting and recordkeeping for
decommissioning planning.

(a) This section establishes
requirements for indicating to NRC how
a licensee will provide reasonable
assurance that funds will be available
for the decommissioning process. For
power reactor licensees, reasonable
assurance consists of a series of steps as
provided in paragraphs (b), (c), (e), and
(f) of this section. Funding for the
decommissioning of power reactors may
also be subject to the regulation of
Federal or State Government agencies
(e.g., Federal Energy Regulatory
Commission (FERC) and State Public
Utility Commissions) that have
jurisdiction over rate regulation. The
requirements of this section, in
particular paragraph (c) of this section,
are in addition to, and not substitution
for, other requirements, and are not
intended to be used, by themselves, by
other agencies to establish rates.

(b) Each power reactor applicant for
or holder of an operating license for a
production or utilization facility of the
type and power level specified in
paragraph (c) of this section shall
submit a decommissioning report, as
required by §50.33(k) of this part.

(1) The report must contain a
certification that financial assurance for
decommissioning will be (for a license
applicant) or has been (for a license
holder) provided in an amount which
may be more but not less than the
amount stated in the table in paragraph
(c)(2) of this section.

(2) The amount to be provided must
be adjusted annually using a rate at least
equal to that stated in paragraph (c)(2)
of this section.

(3) The amount must use one or more
of the methods described in paragraph
(e) of this section as acceptable to the
NRC.

(4) The amount stated in the
applicant’s or licensee’s certification
may be based on a cost estimate for
decommissioning the facility. As part of
the certification, a copy of the financial
instrument obtained to satisfy the
requirements of paragraph (e) of this
section must be submitted to NRC.

* * * * *

(d)(1) Each non-power reactor
applicant for or holder of an operating
license for a production or utilization
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facility shall submit a decommissioning
report as required by §50.33(k) of this
part.

(2) The report must:

(i) Contain a cost estimate for
decommissioning the facility;

(ii) Indicate which method or
methods described in paragraph (e) of
this section as acceptable to the NRC
will be used to provide funds for
decommissioning; and

(iii) Provide a description of the
means of adjusting the cost estimate and
associated funding level periodically
over the life of the facility.

(e)(1) Financial assurance is to be
provided by the following methods.

(i) Prepayment. Prepayment is the
deposit made preceding the start of
operation into an account segregated
from licensee assets and outside the
licensee’s administrative control of cash
or liquid assets such that the amount of
funds would be sufficient to pay
decommissioning costs. Prepayment
may be in the form of a trust, escrow
account, Government fund, certificate of
deposit, deposit of Government
securities or other payment acceptable
to the NRC. A licensee may take credit
for projected earnings on the prepaid
decommissioning trust funds using up
to a 2 percent annual real rate of return
from the time of future funds’ collection
through the projected decommissioning
period. This includes the periods of safe
storage, final dismantlement, and
license termination, if the licensee’s
rate-setting authority does not authorize
the use of another rate. However, actual
earnings on existing funds may be used
to calculate future fund needs.

(ii) External sinking fund. An external
sinking fund is a fund established and
maintained by setting funds aside
periodically in an account segregated
from licensee assets and outside the
licensee’s administrative control in
which the total amount of funds would
be sufficient to pay decommissioning
costs at the time termination of
operation is expected. An external
sinking fund may be in the form of a
trust, escrow account, Government
fund, certificate of deposit, deposit of
Government securities, or other
payment acceptable to the NRC. A
licensee may take credit for projected
earnings on the external sinking funds
using up to a 2 percent annual real rate
of return from the time of future funds’
collection through the decommissioning
period. This includes the periods of safe
storage, final dismantlement, and
license termination, if the licensee’s
rate-setting authority does not authorize
the use of another rate. However, actual
earnings on existing funds may be used
to calculate future fund needs. A

licensee, whose rates for
decommissioning costs cover only a
portion of such costs, may make use of
these methods only for that portion of
such costs that are collected in one of
the manners described in this
paragraph, (e)(1)(ii). This method may
be used as the exclusive mechanism
relied upon for providing financial
assurance for decommissioning in the
following circumstances:

(A) By a licensee that recovers, either
directly or indirectly, the estimated total
cost of decommissioning through rates
established by “‘cost of service” or
similar ratemaking regulation. Public
utility districts, municipalities, rural
electric cooperatives, and State and
Federal agencies, including associations
of any of the foregoing, that establish
their own rates and are able to recover
their cost of service allocable to
decommissioning, are assumed to meet
this condition.

(B) By a licensee whose source of
revenues for its external sinking fund is
a ‘‘non-bypassable charge,” the total
amount of which will provide funds
estimated to be needed for
decommissioning pursuant to
8850.75(c), 50.75(f), or 50.82 of this
part.

(iii) A surety method, insurance, or
other guarantee method:

(A) These methods guarantee that
decommissioning costs will be paid. A
surety method may be in the form of a
surety bond, letter of credit, or line of
credit. Any surety method or insurance
used to provide financial assurance for
decommissioning must contain the
following conditions:

(1) The surety method or insurance
must be open-ended, or, if written for a
specified term, such as 5 years, must be
renewed automatically, unless 90 days
or more prior to the renewal day the
issuer notifies the NRC, the beneficiary,
and the licensee of its intention not to
renew. The surety or insurance must
also provide that the full face amount be
paid to the beneficiary automatically
prior to the expiration without proof of
forfeiture if the licensee fails to provide
a replacement acceptable to the NRC
within 30 days after receipt of
notification of cancellation.

(2) The surety or insurance must be
payable to a trust established for
decommissioning costs. The trustee and
trust must be acceptable to the NRC. An
acceptable trustee includes an
appropriate State or Federal government
agency or an entity that has the
authority to act as a trustee and whose
trust operations are regulated and
examined by a Federal or State agency.

(B) A parent company guarantee of
funds for decommissioning costs based

on a financial test may be used if the
guarantee and test are as contained in
appendix A to 10 CFR part 30.

(C) For commercial companies that
issue bonds, a guarantee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
appendix C to 10 CFR part 30. For
commercial companies that do not issue
bonds, a guarantee of funds by the
applicant or licensee for
decommissioning costs may be used if
the guarantee and test are as contained
in appendix D to 10 CFR part 30. For
non-profit entities, such as colleges,
universities, and non-profit hospitals, a
guarantee of funds by the applicant or
licensee may be used if the guarantee
and test are as contained in appendix E
to 10 CFR part 30. A guarantee by the
applicant or licensee may not be used in
any situation in which the applicant or
licensee has a parent company holding
majority control of voting stock of the
company.

(iv) For a power reactor licensee that
is a Federal licensee, or for a non-power
reactor licensee that is a Federal, State,
or local government licensee, a
statement of intent containing a cost
estimate for decommissioning, and
indicating that funds for
decommissioning will be obtained when
necessary.

(v) Contractual obligation(s) on the
part of a licensee’s customer(s), the total
amount of which over the duration of
the contract(s) will provide the
licensee’s total share of uncollected
funds estimated to be needed for
decommissioning pursuant to
§850.75(c), 50.75(f), or §50.82. To be
acceptable to the NRC as a method of
decommissioning funding assurance,
the terms of the contract(s) shall include
provisions that the electricity buyer(s)
will pay for the decommissioning
obligations specified in the contract(s),
notwithstanding the operational status
either of the licensed power reactor to
which the contract(s) pertains or force
majeure provisions. All proceeds from
the contract(s) for decommissioning
funding will be deposited to the
external sinking fund. The NRC reserves
the right to evaluate the terms of any
contract(s) and the financial
qualifications of the contracting
entity(ies) offered as assurance for
decommissioning funding.

(vi) Any other mechanism, or
combination of mechanisms, that
provides, as determined by the NRC
upon its evaluation of the specific
circumstances of each licensee
submittal, assurance of
decommissioning funding equivalent to
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that provided by the mechanisms
specified in paragraphs (e)(1)()—(iv) of
this section. Licensees who do not have
sources of funding described in
paragraph (e)(1)(ii) of this section may
use an external sinking fund in
combination with a guarantee
mechanism, as specified in paragraph
(e)(2)(iii) of this section, provided that
the total amount of funds estimated to
be necessary for decommissioning is
assured.

(2) The NRC reserves the right to take
the following steps in order to ensure a
licensee’s adequate accumulation of
decommissioning funds: review, as
needed, the rate of accumulation of
decommissioning funds; and, either
independently or in cooperation with
the FERC and the licensee’s State PUC,
take additional actions as appropriate
on a case-by-case basis, including
modification of a licensee’s schedule for
the accumulation of decommissioning
funds.

* * * * *

(f)(1) Each power reactor licensee
shall report, on a calendar-year basis, to
the NRC by March 31, 1999, and at least
once every 2 years thereafter on the
status of its decommissioning funding
for each reactor or part of a reactor that
it owns. The information in this report
must include, at a minimum: the
amount of decommissioning funds
estimated to be required pursuant to 10
CFR 50.75(b) and (c); the amount
accumulated to the end of the calendar
year preceding the date of the report; a
schedule of the annual amounts
remaining to be collected; the
assumptions used regarding rates of
escalation in decommissioning costs,
rates of earnings on decommissioning
funds, and rates of other factors used in
funding projections; any contracts upon
which the licensee is relying pursuant
to paragraph (e)(2)(ii)(C) of this section;
any modifications occurring to a
licensee’s current method of providing
financial assurance since the last
submitted report; and any material
changes to trust agreements. Any
licensee for a plant that is within 5 years
of the projected end of its operation, or
where conditions have changed such
that it will close within 5 years (before
the end of its licensed life), or has
already closed (before the end of its
licensed life), or for plants involved in
mergers or acquisitions shall submit this
report annually.

* * * * *

Dated at Rockville, MD this 16th day of

September, 1998.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 98-25278 Filed 9-21-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-55-AD; Amendment
39-10761; AD 98-19-20]

RIN 2120-AA64

Airworthiness Directives; CFM
International CFM56-7B and —7B/2
Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to CFM International
CFM56-7B and —7B/2 series turbofan
engines. This action requires initial and
repetitive inspections of certain
hydromechanical unit (HMU) overspeed
governor (OSG) spool valves for out-of-
specification conditions or the presence
of heavy contact or galling on the spool
valve, and optional installation of an
improved HMU as a terminating action
to the inspections. This amendment is
prompted by a report of a flameout that
occurred on a flight test engine due to

a failed HMU OSG spool valve shaft.
The actions specified in this AD are
intended to prevent failure of the HMU
OSG spool valve shaft, and subsequent
engine flameout.

DATES: Effective October 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 7,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
October 7, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE-
55—-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: “‘9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from CFM

International, Technical Publications
Department, 1 Neumann Way,
Cincinnati, OH 45215; telephone (513)
552-2981, fax (513) 552—2816. This
information may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Robert Ganley, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7138;
fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
has received a report of an engine
flameout on a CFM International
CFM56-7B series turbofan flight test
engine. Due to the similarity of the
engines, CFM56-7B/2 series engines
could also be affected. Investigation
revealed that the flameout occurred as a
result of a failed hydromechanical unit
(HMU) overspeed governor (OSG) spool
valve shaft. The shaft failed as a result
of the spinning spool’s contact with the
valve sleeve inner diameter. Further
investigation revealed out-of-
specification conditions may exist that
can contribute to rotor contact. This
condition, if not corrected, could result
in a failure of the HMU OSG spool valve
shaft, and subsequent engine flameout.

The FAA has reviewed and approved
the technical contents of CFM
International CFM56—7B Service
Bulletin (SB) No. 73-016, Revision 2,
dated August 10, 1998, that describes
procedures for inspection of HMU OSG
spool valves for out-of-specification
conditions or the presence of heavy
contact or galling on the spool valve.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design, this AD is being issued to
prevent a failure of the HMU OSG spool
valve shaft, and subsequent engine
flameout. This AD requires initial and
repetitive inspections of HMU OSG
spool valves for out-of-specification
conditions or the presence of heavy
contact or galling on the spool valve.
The optional installation of an improved
HMU, Part Number (P/N) 1853M56P06
(AlliedSignal P/N 442098), constitutes
terminating action to the inspection
requirements. The actions are required
to be accomplished in accordance with
the SB described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
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opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—ANE-55—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It

has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-19-20 CFM International: Amendment
39-10761. Docket 98—ANE-55-AD.

Applicability: CFM International CFM56—
7B and —7B/2 series turbofan engines, with
hydromechanical unit (HMU), Part Number
(P/N) 1853M56P04 (AlliedSignal P/N
442008) or 1853M56P05 (Allied Signal P/N
442026), installed. These engines are
installed on, but not limited to Boeing 737—
600/-700/-800 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the HMU overspeed
governor (OSG) spool valve shaft, and
subsequent engine flameout, accomplish the
following:

(@) Inspect HMU, P/N 1853M56P04
(AlliedSignal P/N 442008) and 1853M56P05
(Allied Signal P/N 442026), in accordance
with CFM International Service Bulletin (SB)
No. 73-016, Revision 2, dated August 10,
1998, as follows:

(1) For engines with HMUs that have not
been previously inspected in accordance
with any revision level of CFM International
SB No. 73-016, inspect prior to accumulating
300 hours time since new.

(2) For engines with HMUs that have been
previously inspected in accordance with any
revision level of CFM International SB No.
73-016, inspect within 300 hours time in
service (TIS) since the last inspection in
accordance with the SB.

(b) Thereafter, for HMUs that have been
inspected in accordance with paragraph (a) of
this AD, inspect the HMU at intervals not to
exceed 300 hours TIS since the last
inspection in accordance with CFM
International SB No. 73-016, Revision 2,
dated August 10, 1998.

Note 2: The inspections required in
paragraphs (a) and (b) of this AD have been
published in Chapter 05 of the CFM56-7B
series Engine Shop Manual, CFMI-TP.SM.10.

(c) Installation of HMU, P/N 1853M56P06
(AlliedSignal P/N 442098), constitutes
terminating action to the inspection
requirements of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(f) The actions required by this AD shall be
done in accordance with the following CFM
International SB:

Doc,\lljgmnt Pages | Revision Date
CFM56-7B 1-6 2 | August 10,
SB No. 1998.

73-016.

Total pages: 6.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from CFM International,
Technical Publications Department, 1
Neumann Way, Cincinnati, OH 45215;
telephone (513) 552-2981, fax (513)
552-2816. Copies may be inspected at
the FAA, New England Region, Office of
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Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(9) This amendment becomes effective
on October 7, 1998.

Issued in Burlington, Massachusetts, on
September 11, 1998.
David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-25007 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-33-AD; Amendment
39-10762; AD 98-18-21]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce,
plc RB211 Trent 800 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Rolls-Royce, plc RB211
Trent 800 series turbofan engines. This
action requires initial and repetitive
ultrasonic inspections of fan blade roots
for cracks, and replacement, if
necessary, with serviceable parts. This
amendment is prompted by reports of
multiple fan blade root cracks in several
factory test engines. The actions
specified in this AD are intended to
prevent fan blade failure, which could
result in multiple fan blade release,
uncontained engine failure, and
possible damage to the aircraft.

DATES: Effective October 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 7,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 23, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE-
33-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: **9-ad-

engineprop@faa.dot.gov’”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from Rolls-
Royce North America, Inc., 2001 South
Tibbs Ave., Indianapolis, IN 46241;
telephone (317) 230-3995, fax (317)
230-4743. This information may be
examined at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7176,
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom (UK), recently notified the
Federal Aviation Administration (FAA)
that an unsafe condition may exist on
Rolls-Royce, plc (R-R) RB211 Trent
875-17, RB211 Trent 877-17, RB211
Trent 884-17, RB211 Trent 892-17, and
RB211 Trent 892B-17 series turbofan
engines. The CAA advises that during
inspection of 4 sets of fan blades from
4 separate factory test engines,
including flight test, cracks were
discovered in several of the fan blade
root sections. Two engine sets contained
multiple numbers of fan blades
exhibiting blade root cracks and two
engine sets contained one fan blade
each exhibiting blade root cracks. The
investigation revealed that the cracks
are caused by higher than expected
stresses in the fan blade root section at
high fan speeds. This condition, if not
detected, could result in fan blade
failure which could result in multiple
fan blade release, uncontained engine
failure, and possible damage to the
aircraft.

There are currently no affected
engines operated on aircraft of U.S.
registry. This AD, then, is necessary to
require accomplishment of the required
actions for engines installed on aircraft
currently of foreign registry that may
someday be imported into the U.S.
Accordingly, the FAA has determined
that notice and prior opportunity for
comment are unnecessary and good
cause exists for making this amendment
effective in less than 30 days.

R—R has issued Service Bulletin (SB)
No. RB.211-72-C445, Revision 2, dated
July 3, 1998, that specifies procedures
for inspections of fan blade roots for
cracks. The CAA classified this SB as

mandatory and issued AD 003-04-98 in
order to assure the airworthiness of
these engines in the UK.

This engine model is manufactured in
the UK and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design registered in the United
States, the AD requires initial and
repetitive ultrasonic inspections of fan
blade roots for cracks, and replacement,
if necessary, with serviceable parts. This
AD is considered interim action, as
future rulemaking may be forthcoming
that would require installing redesigned
fan blades. The actions would be
required to be accomplished in
accordance with the SB described
previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
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environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—ANE-33-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-18-21 Rolls-Royce, plc: Amendment

39-10762. Docket 98—ANE-33-AD.

Applicability: Rolls-Royce, plc (R-R)

RB211 Trent 875, RB211 Trent 877, RB211
Trent 884, RB211 Trent 892, and RB211
Trent 892B series turbofan engines, with fan
blades, part numbers FK 23750, FK 25975,
FK 25548, and FK 26757, installed. These
engines are installed on but not limited to
Boeing 777 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fan blade failure, which could
result in multiple fan blade release,
uncontained engine failure, and possible
damage to the aircraft, accomplish the
following:

(a) Perform initial and repetitive
inspections of fan blade roots for cracks, in
accordance with R—R Service Bulletin (SB)
No. RB.211-72—C445, Revision 2, dated July
3, 1998, as follows:

(1) For Trent 875 series engines, as follows:

(i) Initially inspect prior to accumulating
3,000 cycles since new (CSN).

(ii) Thereafter, inspect at intervals not to
exceed 500 cycles in service (CIS) since last
inspection.

(2) For Trent 877 series engines, as follows:

(i) Initially inspect prior to accumulating
2,500 CSN.

(ii) Thereafter, inspect at intervals not to
exceed 500 CIS since last inspection.

(3) For Trent 884 series engines, as follows:

(i) Initially inspect prior to accumulating
1,500 CSN.

(ii) Thereafter, inspect at intervals not to
exceed 500 CIS since last inspection.

(4) For Trent 892 and 892B series engines,
as follows:

(i) Initially inspect prior to accumulating
1,000 CSN.

(ii) Thereafter, inspect at intervals not to
exceed 300 CIS since last inspection.

(5) Remove from service cracked fan blades
and replace with serviceable parts.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit

their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(d) The actions required by this AD shall
be performed in accordance with the
following R—R SB:

Docﬁgﬂ'em Pages Revision Date

RB.211— 1-8 2 | July 3,
72— 1998.
C445.

Appendix 1-4 2 | July 3,
1. 1998.

Appendix 1-4 2 | July 3,
2. 1998.

Total pages: 16.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from Rolls-Royce North
America, Inc., 2001 South Tibbs Ave.,
Indianapolis, IN 46241; telephone (317)
230-3995, fax (317) 230—4743. Copies
may be inspected at the FAA, New
England Region, Office of the Regional
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(e) This amendment becomes effective
on October 7, 1998.

Issued in Burlington, Massachusetts, on
September 11, 1998.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-25006 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-169-AD; Amendment
39-10780; AD 98-20-13]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.
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SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300 series airplanes, that requires
repetitive inspections to detect
corrosion on the fuselage skin panels
that surround the emergency exits
immediately aft of the wing; and follow-
on corrective actions, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
detect and correct corrosion on the
fuselage skin panels that surround the
emergency exits immediately aft of the
wing, which could result in reduced
structural integrity of the fuselage
pressure vessel.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300 series airplanes was
published in the Federal Register on
July 31, 1998 (63 FR 40850). That action
proposed to require repetitive
inspections to detect corrosion on the
fuselage skin panels that surround the
emergency exits immediately aft of the
wing; and follow-on corrective actions,
if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 24 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
U.S. operators is estimated to be $2,880,
or $120 per airplane, per inspection
cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-13 Airbus Industrie: Amendment
39-10780. Docket 98—-NM-169-AD.

Applicability: Model A300 series airplanes,
as listed in Airbus Industrie Service Bulletin
A300-53-301, Revision 1, dated February 20,
1997; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct corrosion on the
fuselage skin panels that surround the
emergency exits immediately aft of the wing,
which could result in reduced structural
integrity of the fuselage pressure vessel,
accomplish the following:

(a) Within 18 months after the effective
date of this AD, perform a visual inspection
to detect corrosion on the fuselage skin
panels that surround the emergency exits
immediately aft of the wing, between frames
55 to 58, and from stringers 13 to 31, left and
right; in accordance with Airbus Industrie
Service Bulletin A300-53-301, dated
September 28, 1995, or Revision 1, dated
February 20, 1997.

(1) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 18 months on all areas on the fuselage
skin panels that do not have a doubler
installed or areas that have not been partially
or completely replaced.

(2) If any corrosion is detected, prior to
further flight, accomplish rework and
perform a residual thickness measurement, in
accordance with the service bulletin.

(i) If the measurement does not exceed the
allowable limits specified by the
Accomplishment Instructions of the service
bulletin, repeat the inspection thereafter at
intervals not to exceed 18 months.

(ii) If the measurement does exceed the
allowable limits specified by the
Accomplishment Instructions of the service
bulletin, prior to further flight, repair using
a doubler, or replace the affected areas of the
skin panel the installation of a new skin
panel (partially or completely), in accordance
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with the service bulletin. Accomplishment of
either action constitutes terminating action
for the repetitive inspections required by this
AD for the repaired area or the replaced
panel sections only.

Note 2: Inspections, repairs, and
replacements of the fuselage skin panels that
surround the emergency exits immediately
aft of the wing that have been accomplished
prior to the effective date of this AD, in
accordance with Airbus Industrie Service
Bulletin A300-53-301, dated September 28,
1995, are considered acceptable for
compliance with the applicable action
specified in this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Airbus Industrie Service Bulletin A300—
53-301, dated September 28, 1995, or Airbus
Industrie Service Bulletin A300-53-301,
Revision 1, dated February 20, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 97-357—
231(B), dated November 19, 1997.

(e) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25031 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-244-AD; Amendment
39-10775; AD 98-20-08]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, —20, —30, —40,
and -50 Series Airplanes and C-9
(Military) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-9 and C-9 (military)
series airplanes, that requires visual and
eddy current inspections to detect
cracking of the frame-to-longeron
attachment area, the frame-to-skin shear
clips at certain fuselage stations, and the
fuselage bulkhead at the front spar of
the engine pylon in the aft fuselage; and
repair, if necessary. This AD also
requires certain modifications which,
when accomplished, will terminate the
requirement for inspections. This
amendment is prompted by reports
indicating that fatigue cracking has
occurred at those areas. The actions
specified by this AD are intended to
prevent such fatigue cracking, which
could cause damage to adjacent
structure and result in reduced
structural integrity of the airplane.
DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from The Boeing Company, Douglas
Products Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,

Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (562) 627—
5324; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-9 and C-9 (military)
series airplanes was published in the
Federal Register on January 27, 1997
(62 FR 3837). That action proposed to
require eddy current inspections to
detect cracking of the frame-to-longeron
attachment area, the frame-to-skin shear
clips at certain fuselage stations, and the
fuselage bulkhead at the front spar of
the engine pylon in the aft fuselage; and
repair, if necessary. That action also
proposed to require certain
modifications, which, when
accomplished, would terminate the
requirement for inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Requests Concerning Cost Impact
Information

Three commenters object to the FAA’s
estimated cost of inspection and
modification, and state that the time
required to perform the actions is
actually greater than that specified in
the cost impact information of the
proposed AD. One commenter requests
that the compliance time for the
proposed initial inspections to be
accomplished in accordance with
Revision 05 of McDonnell Douglas
Service Bulletin DC9-53-140 and
Revision 2 of McDonnell Douglas DC-9
Service Bulletin 53-150, and for the
repetitive inspections to be
accomplished in accordance with
Revision 2 of McDonnell Douglas DC-9
Service Bulletin 53-150, be increased
from 4,000 to 5,000 landings. According
to the commenter, that increase would
allow the inspections to be performed in
conjunction with related scheduled
maintenance activities and thereby
lower the cost of compliance.

Another commenter requests that
accurate cost impact figures be reflected
in the final rule since it will have a
significant economic impact on
operators. One other commenter
disagrees with the labor estimates
provided in the proposal, and notes that
the terminating action (modification)
figures omit access and close up time.
The commenter does not object to the
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terminating action, but suggests that the
FAA withdraw the proposed AD until
the proper figures are developed to
ascertain financial impact.

The FAA does not concur with these
commenters’ requests. With regard to
the commenter’s request to extend the
compliance times for economic reasons,
the FAA has determined that 4,000
landings for the initial and repetitive
inspections is the maximum number of
landings in which the safety of the
affected airplanes can be ensured. The
commenters provided no data indicating
that extending the compliance time
would result in an acceptable level of
safety. Additionally, the number of
work hours necessary to accomplish the
required actions was provided to the
FAA by the manufacturer based on the
best data available to date. The FAA
acknowledges that the cost impact
information, below, describes only the
“direct” costs of the specific actions
required by this AD. The FAA
recognizes that, in accomplishing the
requirements of any AD, operators may
incur “incidental’ costs in addition to
the “direct” costs. The cost analysis in
AD rulemaking actions, however,
typically does not include incidental
costs, such as the time required to gain
access and close up; planning time; or
time necessitated by other
administrative actions. Because
incidental costs may vary significantly
from operator to operator, they are
almost impossible to calculate.

Clarification of Requirements of This
AD

One commenter notes that the
airplanes affected by paragraph (a) of
the proposal should be clarified to
exclude airplanes covered by paragraph
(b) by adding the phrase “‘except as
provided by paragraph (b).”
Additionally, the commenter states that
the requirement for only paragraph
(2)(2), to be accomplished prior to or in
conjunction with paragraph (a)(2), is
unacceptable, since it negates the
inspection provision allowed in
paragraph (b). The commenter suggests
that compliance with either paragraph
(a)(2) or (b) is acceptable and should be
so stated.

Two commenters also note that the
compliance time for the initial
inspection in accordance with
McDonnell Douglas DC-9 Service
Bulletin 53—150 should include
provisions for airplanes inspected
previously in accordance with
McDonnell Douglas Corrosion
Prevention Control Program (CPCP).

The FAA finds that clarification of
these requirements is necessary. The
proposed AD does not clearly specify

that, for airplanes subject to the

requirements of paragraph (b), the

actions specified in paragraph (a)(1) of
the proposed AD are not required since
those actions are the same.

Additionally, although the proposed AD

specifies that the requirements of

paragraph (a)(1) must be accomplished
prior to or in conjunction with
paragraph (a)(2), if an operator
accomplishes paragraph (b) of the
proposal, the requirements of that
paragraph also must be accomplished
prior to or in conjunction with
paragraph (a)(2) of the proposed AD.

The FAA concurs that if inspections

have been accomplished previously in

accordance with the CPCP, credit
should be given to operators in order to
extend the compliance time for
accomplishment of McDonnell Douglas

DC-9 Service Bulletin 53-150, as

specified in paragraphs (a)(2) and (d) of

the proposed rule.

In order to address these
considerations, this final rule has been
reformatted as follows:

—Paragraph (a) of the final rule
addresses only airplanes listed in
McDonnell Douglas Service Bulletin
DC9-53-140, including those that
have been inspected previously using
visual techniques in accordance with
CPCP. This new paragraph (a)
requires accomplishment of the
inspections required in Service
Bulletin DC9-53-140.

—Paragraph (b) of the final rule
addresses only airplanes listed in
McDonnell Douglas DC-9 Service
Bulletin 53-150, including those that
have been inspected previously using
visual techniques in accordance with
CPCP. This new paragraph (b)
requires accomplishment of the
inspections required in DC-9 Service
Bulletin 53-150.

—Paragraphs (a) and (b) of this final rule
address all requirements contained
previously in paragraphs (a), (b), (c),
and (d) of the proposed rule.

Requirements of This AD and AD 96—
10-11

The commenters point out conflicts
between the requirements of this
proposed AD and AD 96-10-11. Two
commenters suggest that the proposed
AD should state clearly that it either
supersedes the modification
requirements of AD 96-10-11 (in
accordance with McDonnell Douglas
Service Bulletin DC9-53-140 and
McDonnell Douglas DC-9 Service
Bulletin 53-150), or that it provides an
alternative method of compliance with
that AD.

One commenter recommends
changing the proposal to require only

the repetitive inspections or,
alternatively, to remove the actions
specified in the two service bulletins
discussed previously from AD 96-10—
11. The commenter states that the
potential overlap of compliance times
specified in this proposed AD and in
AD 96-10-11 will cause confusion and
could result in airplanes being out of
compliance.

The FAA finds that clarification is
necessary. The FAA does not intend
that duplicative requirements be
included in AD 96-10-11 and this final
rule. Therefore, since accomplishment
of the modification specified in
McDonnell Douglas DC-9 Service
Bulletin 53—-150 is already required by
AD 96-10-11, the FAA has revised
paragraph (d) of this final rule to remove
that modification requirement from this
AD. [The modification requirement was
specified in paragraph (f)(2) of the
proposed rule.] Additionally, costs
associated with accomplishment of that
modification have been removed from
the cost impact information, below.

However, accomplishment of the
modification described in Revision 3 of
McDonnell Douglas Service Bulletin
DC9-53-140 is required by AD 96-10—
11, whereas this AD requires
accomplishment of Revision 05 of that
service bulletin. The effectivity listing of
Revision 05 of the service bulletin
identifies additional airplanes that are
subject to the identified unsafe
condition. In light of this, the FAA finds
that the modification described in that
service bulletin must be accomplished
on the additional airplanes identified in
Revision 05 of the service bulletin, and
has revised paragraph (d) of this final
rule [paragraph (f)(1) of the proposal] to
include that requirement. Further, a
note has been added to this final rule to
indicate that the modification
requirement for airplanes identified in
Revision 3 of the service bulletin is
specified in AD 96-10-11.

In addition, the final rule has been
revised to include a new paragraph (e),
which states that accomplishment of the
inspection requirements of this AD
constitute terminating action for the
corresponding inspection requirements
of AD 96-10-11.

Request To Allow DER Approval of
Certain Repairs

One commenter requests that the
proposed AD be revised to allow
approval of repairs not addressed in the
cited service bulletins by a McDonnell
Douglas Designated Engineering
Representative (DER), instead of the
Manager of the Los Angeles Aircraft
Certification Office (ACO). The
commenter states that this provision
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would result in a more efficient and
expeditious repair approval process.
The FAA does not concur. While
DER’s are authorized to determine
whether a design or repair method
complies with a specific requirement,
they are not currently authorized to
make the discretionary determination as
to what the applicable requirement is.
However, the FAA has issued a notice
(N 8110.72, dated March 30, 1998),
which provides guidance for delegating
authority to certain type certificate
holder structural DER’s to approve
alternative methods of compliance for
AD-required repairs and modifications
of individual airplanes. The FAA is
currently working with Boeing, Douglas
Products Division (DPD), to develop the
implementation process for delegation
of approval of alternative methods of
compliance in accordance with that
notice. Once this process is
implemented, approval authority for
alternative methods of compliance can
be delegated without revising the AD.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 569
McDonnell Douglas Model DC-9 series
airplanes of the affected design in the
worldwide fleet.

The FAA estimates that 403 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 6
work hours per airplane to accomplish
the required inspections, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspections on U.S. operators is
estimated to be $145,080, or $360 per
airplane, per inspection cycle.

The FAA estimates that it will take
approximately 174 work hours per
airplane to accomplish the required
modification of longeron-to-frame
attachment area and the frame-to-skin
shear clips of the aft fuselage. The cost
of required parts will differ, depending
on whether the airplane is categorized
as a Group 1 airplane or a Group 2
airplane, as defined in the applicable
service bulletin. Required parts will cost
approximately $13,669 per airplane for
Group 1 airplanes, and $10,285 per
airplane for Group 2 airplanes. Based on
these figures, the cost impact of this

modification on U.S. operators is
estimated to be $24,109 per airplane for
Group 1 airplanes, and $20,725 per
airplane for Group 2 airplanes.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-08 McDonnell Douglas: Amendment
39-10775. Docket 96—-NM-244—-AD.
Applicability: Model DC-9-10, —-20, —-30,
—40, -50 series airplanes, and C-9 (military)

airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that fatigue cracking of the
frame-to-longeron attachment area and the
frame-to-skin shear clips in the aft fuselage
is detected and corrected in a timely manner
so as to prevent damage to adjacent structure,
which could result in loss of the capability
of the engine pylon to support engine loads
and possible separation of the engine from
the airplane, accomplish the following:

(a) For airplanes listed in McDonnell
Douglas Service Bulletin DC9-53-140,
Revision 05, dated February 15, 1996:
Perform an eddy current inspection to detect
cracking of the longeron-to-frame attachment
area and frame-to-skin shear clips of the aft
fuselage, in accordance with the
Accomplishment Instructions of that service
bulletin at the time specified in paragraph
(a)(2) or (a)(2) of this AD, as applicable. For
airplanes subject to the requirements of
paragraph (b) of this AD, the inspection shall
be accomplished prior to, or in conjunction
with, accomplishment of that paragraph.
Thereafter, repeat the inspection at intervals
not to exceed 12,500 landings until the
modification specified in paragraph (d) of
this AD is accomplished.

(1) For airplanes that have not been
previously inspected using visual inspection
techniques in accordance with McDonnell
Douglas Corrosion Prevention Control
Program (CPCP), Document MDC-K4606,
Revision 1, dated December 1990, perform
the initial inspection prior to the
accumulation of 30,000 total landings, or
within 4,000 landings after the effective date
of this AD, whichever occurs later.

(2) For airplanes that have been previously
inspected using visual inspection techniques
in accordance with McDonnell Douglas
CPCP, perform the initial inspection within
8,500 landings after the previous visual
inspection, or within 4,000 landings after the
effective date of this AD, whichever occurs
later.

(b) For airplanes listed in McDonnell
Douglas DC-9 Service Bulletin 53-150,
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Revision 2, dated February 27, 1991: Perform
a visual and eddy current inspection to
detect cracking of the fuselage bulkhead at
the front spar of the engine pylon of the aft
fuselage, in accordance with the
Accomplishment Instructions of that service
bulletin, at the time specified in
subparagraph (b)(1) or (b)(2) of this AD, as
applicable. Thereafter, repeat the inspection
at intervals not to exceed 4,000 landings until
the modification specified in the service
bulletin (and required by AD 96-10-11) is
accomplished.

(1) For airplanes that have not been
previously inspected using visual inspection
techniques in accordance with McDonnell
Douglas Corrosion Prevention Control
Program (CPCP), Document MDC-K4606,
Revision 1, dated December 1990, perform
the initial inspection prior to the
accumulation of 30,000 total landings, or
within 4,000 landings after the effective date
of this AD, whichever occurs later.

(2) For airplanes that have been previously
inspected using visual inspection techniques
in accordance with McDonnell Douglas
CPCP, perform the initial inspection within
5,000 landings after the previous visual
inspection, or within 4,000 landings after the
effective date of this AD, which ever occurs
later.

(c) If any cracking is detected during any
inspection required by this AD, prior to
further flight, repair the cracking in
accordance with either McDonnell Douglas
Service Bulletin DC9-53-140, Revision 05,
dated February 15, 1996; or McDonnell
Douglas DC-9 Service Bulletin 53-150,
Revision 2, dated February 27, 1991; as
applicable.

(d) For airplanes that are identified in
McDonnell Douglas Service Bulletin DC9—
53-140, Revision 05, dated February 15,
1996, but are not identified in Revision 3 of
that service bulletin: Prior to the
accumulation of 86,000 total landings, or
within 4 years after the effective date of this
AD, whichever occurs later, modify the
longeron-to-frame attachment area and frame-
to-skin shear clips, in accordance with
McDonnell Douglas Service Bulletin DC9—
53-140, Revision 05, dated February 15,
1996. Accomplishment of this modification
constitutes terminating action for the
repetitive inspection requirements of
paragraph (a) of this AD.

Note 2: Airplanes identified in Revision 3
of McDonnell Douglas Service Bulletin DC9—
53-140 are required to accomplish the
modification specified in paragraph (d) of
this AD in accordance with the requirements
of AD 96-10-11.

(e) Accomplishment of the inspection
requirements of this AD constitutes
terminating action for the corresponding
inspection requirements of AD 96-10-11
(which are required to be accomplished in
accordance with McDonnell Douglas Service
Bulletin DC9-53-140, Revision 3, dated
March 12, 1986, and McDonnell Douglas DC—
9 Service Bulletin 53-150, Revision 2, dated
February 27, 1991).

() An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los

Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) The actions shall be accomplished in
accordance with McDonnell Douglas Service
Bulletin DC9-53-140, Revision 05, dated
February 15, 1996; and McDonnell Douglas
DC-9 Service Bulletin 53-150, Revision 2,
dated February 27, 1991, as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from The
Boeing Company, Douglas Products Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25030 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-339-AD; Amendment
39-10776; AD 98-20-09]

RIN 2120-AA64
Airworthiness Directives; British

Aerospace (Jetstream) Model 4101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all British Aerospace
(Jetstream) Model 4101 airplanes, that

currently requires repetitive functional
testing of the main entrance door,
cleaning and lubricating of the ““speed”
lock and “G” lock systems, and repair,
if necessary. This amendment adds a
requirement for replacement of the “G”
lock rollers with new, improved “G”
lock rollers. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent inability of the
main entrance door to open, which
could delay or impede passengers from
exiting the airplane, or rescue personnel
from entering the airplane during an
emergency.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of October 27,
1998.

The incorporation by reference of
Jetstream Service Bulletin J41-52-058,
dated July 14, 1997, was approved
previously by the Director of the Federal
Register as of September 24, 1997 (62 FR
47362, September 9, 1997).

ADDRESSES: The service information
referenced in this AD may be obtained
from AI(R) American Support, Inc.,
13850 Mclearen Road, Herndon,
Virginia 20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-19-02,
amendment 39-10122 (62 FR 47362,
September 9, 1997), which is applicable
to all British Aerospace (Jetstream)
Model 4101 airplanes, was published in
the Federal Register on July 31, 1998
(63 FR 40856). The action proposed to
continue to require repetitive functional
testing of the main entrance door,
cleaning and lubricating of the **speed”
lock and “G” lock systems, and repair,
if necessary. The action also proposed to
add a requirement for replacement of
the “G” lock rollers with new, improved
“G” lock rollers.
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Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 57 airplanes
of U.S. registry that will be affected by
this AD.

The actions that are currently
required by AD 97-19-02 take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $3,420, or $60 per
airplane, per functional test cycle.

The new actions that are required by
this new AD will take approximately 3
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will be provided
by the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the new requirements of
this AD on U.S. operators is estimated
to be $10,260, or $180 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10122 (62 FR
47362, September 9, 1997), and by
adding a new airworthiness directive
(AD), amendment 39-10776, to read as
follows:

98-20-09 British Aerospace Regional
Aircraft [Formerly Jetstream Aircraft
Limited; British Aerospace (Commercial
Aircraft) Limited]: Amendment 39—
10776. Docket 97-NM—-339-AD.
Supersedes AD 97-19-02, Amendment
39-10122.

Applicability: All Jetstream Model 4101
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inability of the main entrance
door to open, which could delay or impede
passengers from exiting the airplane, or
rescue personnel from entering the airplane
during an emergency, accomplish the
following:

Restatement of Requirements of AD 97-19-
02, Amendment 39-10122

(a) Within 30 days after September 24,
1997 (the effective date of AD 97-19-02,
amendment 39-10122), perform a functional
test to verify proper operation of the main
entrance door (including the “G” lock
system) and the “‘speed’ lock system of the
main entrance door, in accordance with
Section 52—10-05 of BAe Jetstream Series
4101 Maintenance Manual (MM).

(1) If the “speed” lock and the “G™ lock
function satisfactorily: Within 60 days after
September 24, 1997, perform the actions
specified in paragraphs (a)(1)(i) and (a)(1)(ii)
of this AD.

(i) Clean (remove existing contaminants
and lubricant) and re-lubricate (with a dry
lubricant) the “speed” lock and main
entrance door “G” lock systems in
accordance with Jetstream Service Bulletin
J41-52-058, dated July 14, 1997. And,

(ii) Following accomplishment of
paragraph (a)(1)(i) of this AD, and prior to
further flight, repeat the functional test
specified in paragraph (a) of this AD.

(A) If the “G” lock and the ““‘speed’ lock
function satisfactorily in the functional test
required by paragraph (a)(1)(ii) of this AD,
accomplish the requirements of paragraph (b)
of this AD.

(B) If the “G” lock and the ‘““‘speed” lock
do not function satisfactorily in the
functional test required by paragraph
(a)(2)(ii) of this AD: Prior to further flight,
repair the “G” lock and the “speed” lock in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate.

(2) If either the ““speed” lock and/or the
“G” lock do not function correctly: Prior to
further flight, perform the actions specified
in paragraphs (a)(2)(i) and (a)(2)(ii) of this
AD.

(i) Clean (remove existing contaminants
and lubricant) and re-lubricate (with a dry
lubricant) the main entrance door “‘speed”
lock and “G” lock systems in accordance
with Jetstream Service Bulletin J41-52-058,
dated July 14, 1997. And,

(ii) Following accomplishment of
paragraph (a)(2)(i) of this AD, and prior to
further flight, repeat the functional test of the
main entrance door (including the “G” lock
system) and the “speed’ lock system, in
accordance with the MM.

(A) If the “G” lock and “‘speed” lock
function satisfactorily in the functional test
required by paragraph (a)(2) of this AD,
accomplish the requirements of paragraph (b)
of this AD.

(B) If the “G” lock and “‘speed”” lock do not
function satisfactorily in the functional tests
required by paragraph (a)(2) of this AD: Prior
to further flight, repair the “G” lock and
“speed” lock in accordance with a method
approved by the Manager, International
Branch, ANM-116.

(b) Perform the actions specified in
paragraphs (b)(1) and (b)(2) of this AD within
1,500 hours time-in-service following
accomplishment of the initial functional test
of the main entrance door required by
paragraph (a) of this AD. Repeat the actions
specified in paragraphs (b)(1) and (b)(2) of
this AD, thereafter, at intervals not to exceed
1,500 hours time-in-service.
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(1) Clean (remove contaminants and dry
lubricant) and re-lubricate (with dry
lubricant) the main entrance door “‘speed”
lock and “G”’ lock systems in accordance
with Jetstream Service Bulletin J41-52—-058,
dated July 14, 1997.

(2) Following accomplishment of
paragraph (b)(1) of this AD and prior to
further flight, perform a functional test of the
main entrance door (including the “G” lock
system) and the *‘speed” lock system, in
accordance with the MM. If the “G”" lock or
“speed”” lock system do not perform
satisfactorily: Prior to further flight, repair
the “G” lock or “‘speed’ lock system in
accordance with a method approved by the
Manager, International Branch, ANM-116.

New Requirements of This AD:

(c) Within 60 days after the effective date
of this AD, replace the “G” lock rollers on
the main entrance door with new, improved
“G” lock rollers in accordance with Jetstream
Alert Service Bulletin J41-A-52-059, dated
September 12, 1997, or Revision 2, dated
January 23, 1998.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) Except as provided by paragraphs (a),
(@)(2)(ii)(B), (@)(2)(ii)(B), and (b)(2) of this AD,
the actions shall be done in accordance with
Jetstream Service Bulletin J41-52—-058, dated
July 14, 1997; and Jetstream Alert Service
Bulletin J41-A-52-059, dated September 12,
1997; or Jetstream Alert Service Bulletin J41—
A-52-059, Revision 2, dated January 23,
1998.

(1) The incorporation by reference of
Jetstream Alert Service Bulletin 41-A-52—
059, dated September 12, 1997; and Jetstream
Alert Service Bulletin J41-A-52-059,
Revision 2, dated January 23, 1998, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Jetstream Service Bulletin J41-52-058, dated
July 14, 1997, was approved previously by
the Director of the Federal Register as of
September 24, 1997 (62 FR 47362, September
9, 1997).

(3) Copies may be obtained from AI(R)
American Support, Inc., 13850 Mclearen
Road, Herndon, Virginia 20171. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal

Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in British airworthiness directive 001-09-97.

(9) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25029 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-61-AD; Amendment
39-10777; AD 98-20-10]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A319, A320, and A321 series airplanes,
that requires relocation of the engine/
master 1 relay from relay box 103VU to
shelf 95VU in the avionics bay. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent a simultaneous cutoff of the fuel
supply to both engines, which could
result in a loss of engine power and
consequent reduced controllability of
the airplane.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A319, A320, and A321 series
airplanes was published in the Federal
Register on May 12, 1998 (63 FR 26107).
That action proposed to require
relocation of the engine/master 1 relay
from relay box 103VU to shelf 95VU in
the avionics bay.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Three commenters support the
proposed rule.

Requests to Reference Latest Airbus
Service Bulletin

Two commenters request that
paragraph (a) of the proposed AD be
revised to reference Revision 02 of
Airbus Service Bulletin A320-24-1092,
dated March 9, 1998. However, one of
these commenters requests that the FAA
cite only Revision 02 as the appropriate
source of service information for
accomplishment of the proposed
relocation, rather than citing the original
version or Revision 01 of the service
bulletin as proposed in the NPRM. This
commenter states that the relocation
cannot be accomplished in accordance
with the original version or Revision 01
of the referenced service bulletin, but
provides no additional information
regarding errors in these revisions.

The FAA concurs with the
commenters’ request to reference
Revision 02 of Airbus Service Bulletin
A320-23-1092, dated March 9, 1998, in
the final rule as an additional source of
service information for accomplishment
of the relocation. However, the FAA
does not concur with the one
commenter’s request to cite only
Revision 02 of the subject service
bulletin. The FAA points out that
Revision 02 of the service bulletin states
that no further work is necessary on
airplanes modified in accordance with
the original version or Revision 01 of
the service bulletin. In addition, the
FAA has reviewed Revision 02 of the
subject service bulletin and finds that
the relocation procedures are identical
to those described in the original
version and Revision 01 of the subject
service bulletin. The only relevant
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change is to the work hour estimate,
which has been increased from 16 work
hours to 61 work hours per airplane.
Therefore, the FAA has revised
paragraph (a) and the cost impact
information of the final rule
accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 120 Model
A319, A320, and A321 series airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 61
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$209 or $961 per airplane, depending on
the service kit purchased. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be as
low as $3,869 per airplane, or as high
as $4,621 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is

contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-10 Airbus Industrie: Amendment
39-10777. Docket 98—-NM-61-AD.

Applicability: Model A319, A320, and
A321 series airplanes; on which Airbus
Modification 26065 (reference Airbus Service
Bulletin A320-24-1092, Revision 01, dated
December 24, 1997) has not been
accomplished; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a simultaneous cutoff of the
fuel supply to both engines, which could
result in a loss of engine power and
consequent reduced controllability of the
airplane, accomplish the following:

(a) Within 18 months after the effective
date of this AD, relocate the engine/master 1
relay (11QG) from relay box 103VU to shelf
95VU in the avionics bay, in accordance with
Airbus Service Bulletin A320-24-1092,
dated March 26, 1997; Revision 01, dated
December 24, 1997; or Revision 02, dated
March 9, 1998.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The relocation shall be done in
accordance with Airbus Service Bulletin
A320-24-1092, dated March 26, 1997;
Airbus Service Bulletin A320-24-1092,
Revision 01, dated December 24, 1997; or
Airbus Service Bulletin A320-24-1092,
Revision 02, dated March 9, 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-360—
111(B), dated November 19, 1997.

(e) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25028 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-162—AD; Amendment
39-10779; AD 98-20-12]

RIN 2120-AA64
Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dornier Model
328-100 series airplanes, that requires
replacement of certain landing gear
proximity sensor electrical units (PSEU)



50494 Federal Register/Vol. 63,

No. 183/ Tuesday, September 22, 1998/Rules and Regulations

with improved units. This amendment
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent the failure of
normal extension and retraction of the
landing gear, which could result in
collapse of the main landing gear upon
landing.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dornier
Model 328-100 series airplanes was
published in the Federal Register on
July 31, 1998 (63 FR 40854). That action
proposed to require replacement of
certain landing gear proximity sensor
electrical units (PSEU) with improved
units.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 50 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required replacement, and that the
average labor rate is $60 per work hour.

Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $3,000, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-12 Dornier Luftfahrt GMBH:
Amendment 39-10779. Docket 98—NM-
162—-AD.

Applicability: Model 328-100 series
airplanes, equipped with landing gear
proximity sensor electrical units (PSEU)
having part number (P/N) 8-700-03 or 8-
700-04; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of normal extension
and retraction of the landing gear, which
could result in collapse of the main landing
gear upon landing, accomplish the following:

(a) Within 12 months after the effective
date of this AD, replace the landing gear
PSEU’s having P/N 8-700-03 or 8-700-04
with PSEU’s having P/N 8-700-04 Mod A or
8-700-05, in accordance with Dornier
Service Bulletin SB—-328-32—-248, Revision 1,
dated April 22, 1998.

Note 2: Dornier Service Bulletin SB—-328—
32-248, Revision 1, dated April 22, 1998,
references Crane ELDEC Corporation Service
Bulletin 8-700-31-02, Revision 1, December
11, 1997, as an additional source of service
information to accomplish the actions
required by this AD.

(b) As of the effective date of this AD, no
person shall install a landing gear PSEU
having P/N 8-700-03 or 8-700-04 on any
airplane.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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(e) The replacement shall be done in
accordance with Dornier Service Bulletin
SB-328-32-248, Revision 1, dated April 22,
1998. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D-82230
Wessling, Germany. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in German airworthiness directive 1998-137,
dated March 26, 1998.

(f) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25026 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-257—AD; Amendment
39-10786; AD 98-20-20]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that currently requires
repetitive inspections for damage or
cracking of the aft pressure bulkhead,
and repair, if necessary. This
amendment continues to require certain
repetitive inspections for damage or
cracking of the aft pressure bulkhead,
and repair, if necessary. This
amendment removes certain repetitive
inspections for cracking of the bulkhead
web to Y-ring lap joint area but retains
the initial inspection for cracking in that
area. This amendment also adds a one-
time inspection from the forward side of
the bulkhead to detect fatigue cracking
of the upper segment of the bulkhead
web, and follow-on corrective actions, if
necessary. This amendment is prompted
by reports indicating that the
inspections required by the existing AD
may not detect cracking of the bulkhead

web in a timely manner. The actions
specified in this AD are intended to
detect and correct fatigue cracking of the
upper segment of the bulkhead web,
which could result in rapid
depressurization of the airplane, and
consequent reduced controllability of
the airplane.

DATES: Effective October 7, 1998. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of October 7, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 23, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
257-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2776;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: On
October 21, 1987, the FAA issued AD
87-23-10, amendment 39-5758 (52 FR
41551, October 29, 1987), applicable to
certain Boeing Model 747 series
airplanes, to require repetitive
inspections for damage or cracking of
the aft pressure bulkhead, and repair, if
necessary. That action was prompted by
analysis of inspection reports and the
results of testing by the manufacturer.
The actions required by that AD are
intended to detect and correct fatigue
cracking of the aft pressure bulkhead,
which could result in rapid
depressurization of the airplane.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has received a report indicating
that one operator found a 7.5-inch-long
crack in the upper portion of the web of
the pressure bulkhead at Body Station
2360 on a Boeing Model 747 series
airplane. Analysis of the cracked
bulkhead web revealed a series of short
cracks initiated at the fastener holes

common to the outer chord of the Y-ring
in multiple locations. These cracks
propagated rapidly due to fatigue, and
joined together to form the 7.5-inch-long
crack.

That airplane had accumulated 25,777
total landings and 74,266 total flight
hours at the time the crack was
discovered. The upper portion of the
web of the pressure bulkhead of that
airplane had been inspected previously
in accordance with AD 87-23-10, and
the crack was discovered during a
repeat detailed visual inspection
performed approximately 7,000
landings after the initial inspection.
These findings indicate that cracking of
the upper portion of the web of the
pressure bulkhead could develop on the
affected airplanes in fewer landings
than the repetitive inspection interval of
7,000 landings that is mandated by the
existing AD.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
53A2275, Revision 6, dated August 27,
1998. That alert service bulletin
describes procedures for, among other
things, a detailed visual inspection
performed from the forward side of the
bulkhead to detect cracking of the upper
segment of the bulkhead web at the
attachment to the outer chord of the Y-
ring. That alert service bulletin also
describes procedures for follow-on
corrective actions, if necessary, which
include a surface probe eddy current
inspection to detect cracking of the
upper and lower segments of the
bulkhead around the fasteners that
attach the web to the outer chord of the
Y-ring. The alert service bulletin also
specifies that the manufacturer may be
contacted for the disposition of certain
repairs.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 87—
23-10 to continue to require certain
repetitive inspections for damage or
cracking of the aft pressure bulkhead,
and repair, if necessary. In addition, this
AD removes repetitive detailed visual
inspections for cracking of the bulkhead
web to Y-ring lap joint area but retains
the initial inspection for cracking in that
area. This AD also adds a one-time
detailed visual inspection from the
forward side of the bulkhead to detect
fatigue cracking of the upper segment of
the bulkhead web, and follow-on
corrective actions, if necessary. The
actions are required to be accomplished
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in accordance with the alert service
bulletin described previously, except as
discussed below.

Interim Action

This is considered to be interim
action. The FAA is currently
considering requiring additional
repetitive detailed visual inspections
from the forward side of the bulkhead
to detect cracking of the upper segment
of the bulkhead web; repetitive surface
probe high frequency eddy current
inspections from the forward side of the
bulkhead to detect cracking of the upper
and lower segments of the bulkhead
web; and repair, if necessary. However,
the planned compliance time for these
actions is sufficiently long so that notice
and opportunity for prior public
comment will be practicable.

Differences Between Alert Service
Bulletin and This AD

Operators should note that, although
the alert service bulletin specifies that
the manufacturer may be contacted for
disposition of certain repair conditions,
this AD requires the repair of those
conditions to be accomplished in
accordance with a method approved by
the FAA, or in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Operators also should note that the
alert service bulletin specifies
accomplishment of the visual inspection
prior to the accumulation of 20,000 total
flight cycles (landings); within 250
flight cycles after receipt of Boeing Alert
Service Bulletin 747-53A2275, Revision
6; or within 1,500 flight cycles after the
last visual inspection from the forward
side of the bulkhead; whichever occurs
latest. The FAA has determined that
such compliance options may not
ensure that all affected airplanes are
inspected in a timely manner.

In developing an appropriate
compliance time for this AD, the FAA
considered not only the manufacturer’s
recommendation, but also the time
necessary to accomplish the inspection
(4 hours), and the average utilization of
the affected fleet. The FAA finds that,
due to possible variances in average
utilization among airplanes, a grace
period of 90 days rather than 250 flight
cycles (landings) will better ensure that
the inspection is accomplished on all
Boeing Model 747 series airplanes in a
timely manner.

In light of all of these factors, the FAA
finds that accomplishment of the
inspection for all affected airplanes
prior to the accumulation of 20,000 total

landings, within 1,500 landings after the
last visual inspection from the forward
side of the bulkhead, or within 90 days
after the effective date of this AD,
whichever occurs latest, represents an
appropriate interval of time allowable
for affected airplanes to continue to
operate without compromising safety.

Explanation of Applicability

AD 87-23-10 was applicable to
Boeing Model 747 series airplanes, as
listed in Boeing Service Bulletin 747—
53-2275, Revision 1, dated August 13,
1987. This AD is applicable to Boeing
Model 747 series airplanes, line
positions 1 through 671. This change is
being made to more precisely define the
airplanes that are affected. The line
positions are the same as those
referenced in the effectivity of Boeing
Service Bulletin 747-53-2275, Revision
1; no new airplanes are added as a result
of this change.

Explanation of Disallowance of
Adjustment Factor

Paragraph (g) of AD 87-23-10
specified that, based on continued
mixed operation at lower cabin
differential pressures, the compliance
thresholds and intervals specified in
that AD for Boeing Model 747 series
airplanes could be multiplied by a 1.2
adjustment factor. Since the issuance of
that AD, the FAA has determined that
insufficient data exist to support such
an adjustment to flight cycles. In fact,
data are available that indicate that the
use of a 1.2 adjustment factor provides
inaccurate data and unjustified relief for
inspection intervals. Consequently, this
AD does not allow for such an
adjustment factor, and the provisions of
paragraph (g) of the existing AD have
not been included in this AD.

Explanation of Disallowance of
Modification

Paragraph (j) of AD 87-23-10
specifies that modification of Boeing
Model 747 series airplanes by installing
certain new, improved parts would
constitute terminating action for the
inspection requirements of that AD.
Since the issuance of AD 87-23-10, the
FAA has determined that the kit
necessary for accomplishment of such
modification was never made available
by the manufacturer. Therefore, because
it is not possible to comply with the
actions described by paragraph (j), the
provisions of that paragraph have not
been included in this AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and

opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—NM-257—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
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and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket.

A copy of it, if filed, may be obtained
from the Rules Docket at the location
provided under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-5758 (52 FR
41551, October 29, 1987), and by adding
a new airworthiness directive (AD),
amendment 39-10786, to read as
follows:

98-20-20 Boeing: Amendment 39-10786.
Docket 98—-NM-257-AD. Supersedes AD
87—23-10, amendment 39-5758.

Applicability: Model 747 series airplanes,
line positions 1 through 671 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (i)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the upper segment of the bulkhead web,

which could result in rapid depressurization
of the airplane, and consequent reduced
controllability of the airplane, accomplish
the following:

(a) Within 750 landings after December 10,
1987 (the effective date for AD 87-23-10,
amendment 39-5758), unless accomplished
within the last 1,250 landings [for airplanes
subject to a 2,000-landing repeat inspection
interval in accordance with paragraph (b) of
this AD], or unless accomplished within the
last 250 landings [for airplanes subject to a
1,000-landing repeat inspection interval in
accordance with paragraph (b) of this AD],
perform a detailed visual inspection; in
accordance with Boeing Service Bulletin
747-53-2275, dated March 26, 1987,
Revision 1, dated August 13, 1987, Revision
2, dated March 31, 1988, Revision 3, dated
March 29, 1990, Revision 4, dated March 26,
1992, or Revision 5, dated January 16, 1997,
or Boeing Alert Service Bulletin 747—
53A2275, Revision 6, dated August 27, 1998;
of the aft side of the entire Body Station (BS)
2360 aft pressure bulkhead for damage such
as dents, tears, nicks, gouges, or scratches;
and cracks at splices and doublers, and
around the Auxiliary Power Unit pressure
pan cutout; and, for Group 4 airplanes only,
inspect from the forward side, the area
adjacent to the window cutout for damage or
cracks.

Note 2: Notwithstanding provisions to the
contrary in AD 87-23-10, and in Boeing
Service Bulletin 747-53-2275, dated March
26, 1987, Revision 1, dated August 13, 1987,
Revision 2, dated March 31, 1988, Revision
3, dated March 29, 1990, Revision 4, dated
March 26, 1992, and Revision 5, dated
January 16, 1997: For Model 747SR airplanes
operating at a cabin pressure differential
lower than 8.6 pounds-per-square-inch (psi),
an adjustment factor of 1.2 shall not be used
after the effective date of this AD as a
multiplier for inspection thresholds and
intervals specified in this AD.

(b) After initial compliance with paragraph
(a) of this AD, continue to inspect as follows:

(1) For Group 1 airplanes, repeat the
inspections required by paragraph (a) of this
AD, at intervals not to exceed 2,000 landings.

(2) For Groups 2 and 3 airplanes, repeat the
inspections required by paragraph (a) of this
AD, at intervals not to exceed 1,000 landings;
or optionally, at the applicable time specified
in paragraph (b)(2)(i) or (b)(2)(ii) of this AD.

(i) For Group 2 airplanes that operate the
entire interval with aft lavatory complexes or
galleys adjacent to bulkheads, repeat the
inspections required by paragraph (a) of this
AD at intervals not to exceed 2,000 landings.

(ii) For Groups 2 and 3 airplanes that
operate the entire interval with an intact
protective shield on the lower half of the
forward side of the bulkhead, repeat the
inspections required by paragraph (a) of this
AD at intervals not to exceed 2,000 landings;
and perform a detailed visual inspection of
the protective shield for damage in
accordance with Boeing Service Bulletin
747-53-2275, dated March 26, 1987,
Revision 1, dated August 13, 1987, Revision
2, dated March 31, 1988, Revision 3, dated
March 29, 1990, Revision 4, dated March 26,
1992, or Revision 5, dated January 16, 1997,
or Boeing Alert Service Bulletin 747-

53A2275, Revision 6, dated August 27, 1998,
at intervals not to exceed 1,000 landings. If
damage is found to the protective shield that
exceeds the limits indicated in the service
bulletin, prior to further flight, repeat the
inspection required by paragraph (a) of this
AD.

(3) For Group 4 airplanes, repeat the
inspections required by paragraph (a) of this
AD at intervals not to exceed 1,000 landings.

(c) Within 750 landings after December 10,
1987, or prior to the accumulation of 20,000
total landings, whichever occurs later, unless
accomplished within the last 3,250 landings;
and at intervals thereafter not to exceed 4,000
landings; perform eddy current, ultrasonic,
and X-ray inspections of the aft side of the
BS 2360 aft pressure bulkhead for cracks; in
accordance with Boeing Service Bulletin
747-53-2275, dated March 26, 1987,
Revision 1, dated August 13, 1987, Revision
2, dated March 31, 1988, Revision 3, dated
March 29, 1990, Revision 4, dated March 26,
1992, or Revision 5, dated January 16, 1997,
or Boeing Alert Service Bulletin 747—
53A2275, Revision 6, dated August 27, 1998.

(d) Within 750 landings after December 10,
1987, or prior to the accumulation of 20,000
total landings, whichever occurs later, unless
accomplished within the last 6,250 landings;
and thereafter at intervals not to exceed 7,000
landings until the inspection required by
paragraph (g) of this AD is accomplished:
Perform a detailed visual inspection to detect
cracking of the BS 2360 aft pressure bulkhead
web to Y-ring lap joint area between radial
stiffeners from the forward side of the
bulkhead, in accordance with Boeing Service
Bulletin 747-53-2275, dated March 26, 1987,
Revision 1, dated August 13, 1987, Revision
2, dated March 31, 1988, Revision 3, dated
March 29, 1990, Revision 4, dated March 26,
1992, or Revision 5, dated January 16, 1997,
or Boeing Alert Service Bulletin 747—
53A2275, Revision 6, dated August 27, 1998.

(e) If any cracking or damage is found
during any inspection required by paragraph
(@), (b), (c), or (d) of this AD, repair prior to
further flight in accordance with Boeing
Service Bulletin 747-53-2275, dated March
26, 1987, Revision 1, dated August 13, 1987,
Revision 2, dated March 31, 1988, Revision
3, dated March 29, 1990, Revision 4, dated
March 26, 1992, or Revision 5, dated January
16, 1997, or Boeing Alert Service Bulletin
747-53A2275, Revision 6, dated August 27,
1998.

(f) For the purpose of complying with this
AD, the number of landings may be
determined to equal the number of
pressurization cycles where the cabin
pressure differential was greater than 2.0 psi.

(g) Perform a one-time detailed visual
inspection from the forward side of the
bulkhead of the upper segment of the
bulkhead web at BS 2360 to detect cracking,
in accordance with Boeing Alert Service
Bulletin 747-53A2275, Revision 6, dated
August 27, 1998, at the earlier of the times
specified in paragraphs (g)(1) and (g)(2) of
this AD. If no cracking is detected during this
inspection, no further action is required by
this paragraph. Accomplishment of this
inspection terminates the repetitive
inspection requirement of paragraph (d) of
this AD.
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(1) Within 7,000 landings after the most
recent detailed visual inspection
accomplished in accordance with paragraph
(d) of this AD.

(2) At the latest of the times specified in
paragraphs (g)(2)(i), (9)(2)(ii). and (g)(2)(iii) of
this AD.

(i) Prior to the accumulation of 20,000 total
landings.

(i) Within 1,500 landings after the most
recent detailed visual inspection
accomplished in accordance with paragraph
(d) of this AD.

(i) Within 90 days after the effective date
of this AD.

(h) If any cracking is detected during the
inspection required by paragraph (g) of this
AD, prior to further flight, accomplish a
surface probe eddy current inspection from
the forward side of the bulkhead to detect
cracking of the upper and lower segments of
the bulkhead web around the fasteners that
attach the web to the outer chord of the Y-
ring, in accordance with Boeing Alert Service
Bulletin 747-53A2275, Revision 6, dated

August 27, 1998. Repair any cracking, prior
to further flight, in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate; or in accordance with
data meeting the type certification basis of
the airplane approved by a Boeing Company
Designated Engineering Representative who
has been authorized by the Manager, Seattle
ACO, to make such findings.

(i)(2) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

(1)(2) Alternative methods of compliance
for repairs and modifications, approved
previously in accordance with AD 87-23-10,
amendment 39-5758, are approved as
alternative methods of compliance with this
AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(k) Except as provided by paragraph (h) of
this AD, the actions shall be done in
accordance with Boeing Service Bulletin
747-53-2275, dated March 26, 1987,
Revision 1, dated August 13, 1987, Revision
2, dated March 31, 1988, Revision 3, dated
March 29, 1990, Revision 4, dated March 26,
1992, or Revision 5, dated January 16, 1997,
or Boeing Alert Service Bulletin 747—
53A2275, Revision 6, dated August 27, 1998.
These Boeing service bulletins contain the
following list of effective pages:

Service bulletin referenced and date

Revision level
shown on

page

Date shown on
page

747-53-2275, March 26, 1987 .........ccccvvvvneene
747-53-2275, Revision 1, August 13, 1987 ......

747-53-2275, Revision 2, March 31, 1998 .......

747-53-2275, Revision 3, March 29, 1990 .......

747-53-2275, Revision 4, March 26, 1992 .......
747-53-2275, Revision 5, January 16, 1997 ...

747-53A2275, Revision 6, August 27, 1997

1-50

9, 18-25
1-8, 10-13, 18, 22, 29, 35, 42, 49-53 ...

1-33, 35, 54-57 ...
42, 49-53
34, 3641, 43-48
1-60
1-66 ...
1-76

1-8, 10-17, 26-51 ...ooiiiiiiiiiieee e

14-17, 26-28, 30-34, 36-41, 43-38 .........
9, 19-21, 23-25 ...

March 26, 1987.
August 13, 1987.
March 26, 1987.
March 31, 1988.
August 13, 1987.
March 26, 1987.
March 29, 1990.
March 31, 1988.
August 13, 1987.
March 26, 1992.
January 16, 1997.
August 27, 1997.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(I) This amendment becomes effective on
October 7, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25123 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-206-AD; Amendment
39-10783; AD 98-20-16]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300 series airplanes, that requires
modification of the struts for the
stowage box located forward of galley 2.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent failure of the struts,
which could result in displacement of

the stowage box, and possible injury to
passengers and flight crew.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.
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SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300 series airplanes was
published in the Federal Register on
July 31, 1998 (63 FR 40849). That action
proposed to require modification of the
struts for the stowage box located
forward of galley 2.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter does not object to the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 24 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required modification, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$226 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $8,304,
or $346 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a

“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-16 Airbus Industrie: Amendment
39-10783. Docket 98—NM-206—-AD.

Applicability: Model A300 series airplanes
on which a stowage box located forward of
galley 2 is installed; and on which Airbus
Industrie Modification 5105 (Airbus Service
Bulletin A300-25-395, dated March 22,
1984) has not been accomplished; certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the struts for the
stowage box located forward of galley 2,
which could result in displacement of the
stowage box, and possible injury to
passengers and flight crew, accomplish the
following:

(a) Within 18 months after the effective
date of this AD, modify the struts for the
stowage box located forward of galley 2, in
accordance with Airbus Service Bulletin
A300-25-395, dated March 22, 1984, as
revised by Change Notices OB, dated June 2,
1985, and OC, dated June 20, 1988.

(b) As of the effective date of this AD, no
person shall install on any airplane a strut,
part number (P/N) A2527979620000, on the
stowage box located forward of galley 2.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The modification shall be done in
accordance with Airbus Service Bulletin
A300-25-395, dated March 22, 1984, as
revised by Change Notice OB, dated June 2,
1985, and Change Notice OC, dated June 20,
1988. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-359—
233(B), dated November 19, 1997.

(f) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25122 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-176-AD; Amendment
39-10782; AD 98-20-15]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB 340B Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Saab Model SAAB
340B series airplanes, that requires a
one-time inspection for moisture or
other contamination of a certain wiring
harness, electrical relay, and relay
socket; a one-time inspection for
electrical damage of the same electrical
relay and socket; corrective actions, if
necessary; and replacement of certain
nut plates with new, improved parts.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent a short circuit
caused by fluid leakage, which could
result in inability to retract the landing
gear or require the use of emergency
extension.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkoping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Saab Model
SAAB 340B series airplanes was

published in the Federal Register on
July 16, 1998 (63 FR 38353). That action
proposed to require a one-time
inspection for moisture or other
contamination of a certain wiring
harness, electrical relay, and relay
socket; a one-time inspection for
electrical damage of the same electrical
relay and socket; corrective actions, if
necessary; and replacement of certain

nut plates with new, improved parts.
Interested persons have been afforded

an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Revise Descriptive
Language

One commenter notes that the
description of the incident that
appeared in the Discussion section of
the preamble to the notice of proposed
rulemaking (NPRM) refers to “* * * the
flightcrew being unable to extend and
lock down the landing gear.” The
commenter notes that it was the normal
extension operation that failed, and that
the crew used emergency extension and
made a normal landing. The commenter
suggests that a more accurate
description would be “‘the flightcrew
having to use emergency extension of
the landing gear.” The FAA
acknowledges that the commenter’s
wording is more accurate. Since the
Discussion section is not restated in this
final rule, no change to the final rule is

necessary.
The same commenter also suggests

that the description of the unsafe
condition that appeared in the NPRM be
revised to read “* * * which could
result in inability to retract the landing
gear or require the use of emergency
extension. * * *” The FAA concurs
with this suggestion and has revised the
pertinent wording throughout the final
rule.

Request To Reference Latest Saab
Service Bulletin

In addition, the commenter requests
that paragraph (a) of the proposed AD be
revised to reference Revision 01 of Saab
Service Bulletin 340-32-115, dated
August 12, 1998. The commenter notes
that the reason for this revision was to
clarify identification of wire numbers.
The FAA concurs. Since issuance of the
NPRM, Saab has issued Revision 01 of
the subject service bulletin. The
inspections, replacement, and corrective
actions described in Revision 01 of the
service bulletin are essentially identical
to those described in the original
version of the service bulletin (which
was referenced in the NPRM as the
appropriate source of service
information). As noted by the

commenter, the only relevant change is
to clarify wire numbers. Therefore, the
FAA has revised paragraph (a) of the
final rule to reference Revision 01 of the
subject service bulletin as an additional
source of service information.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 120 Model
SAAB 340B series airplanes of U.S.
registry will be affected by this AD.

It will take approximately 1 work
hour per airplane to accomplish the
required inspections, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspections required by this AD on U.S.
operators is estimated to be $7,200, or
$60 per airplane.

It would take approximately 3 work
hours per airplane to accomplish the
required replacement, at an average
labor rate of $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the replacement required by this AD
on U.S. operators is estimated to be
$21,600, or $180 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44



Federal Register/Vol. 63,

No. 183/ Tuesday, September 22, 1998/Rules and Regulations

50501

FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-15 Saab Aircraft AB: Amendment
39-10782. Docket 98—-NM-176-AD.

Applicability: Model SAAB 340B series
airplanes, manufacturer serial numbers 380
through 499 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a short circuit caused by fluid
leakage, which could result in inability to
retract the landing gear or require the use of
emergency extension, accomplish the
following:

(a) Within 400 flight hours after the
effective date of this AD, accomplish the
actions required by paragraphs (a)(1), (a)(2),
(@)(3), and (a)(4) of this AD, in accordance
with Saab Service Bulletin 340-32-115,
dated April 7, 1998, or Revision 01, dated

August 12, 1998. As of the effective date of
this AD, Revision 01 of the service bulletin
shall be used.

(1) Perform a detailed visual inspection to
detect moisture or other contamination of the
electrical wiring harness above relay consoles
305VU and 306VU. If any moisture or other
contamination is found, prior to further
flight, clean the wiring harness.

(2) Perform a detailed visual inspection to
detect moisture or other contamination of
electrical relay 15GA and its socket. If any
moisture or other contamination is found,
prior to further flight, accomplish corrective
actions.

(3) Perform a detailed visual inspection for
electrical damage of electrical relay 15GA
and its socket. If any sign of electrical
damage (arcing, discoloration, or charring) is
detected, prior to further flight, replace the
existing relay and socket with new parts.

(4) Replace the existing nut plates on the
floor of the cockpit with new, improved nut
plates, on the left and right sides of the
airplane.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Saab Service Bulletin 340-32-115,
dated April 7, 1998, or Saab Service Bulletin
340-32-115, Revision 01, dated August 12,
1998. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkoping,
Sweden. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Swedish airworthiness directive SAD 1—
125, dated April 7, 1998.

(e) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25121 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-172—AD; Amendment
39-10781; AD 98-20-14]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, -103, —106, —201,
—-202, =301, —-311, and —315 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
DHC-8-102, -103, —106, —201, —202,
-301, —311, and —315 series airplanes,
that requires a one-time inspection to
detect chafing of electrical wires in the
cable trough below the cabin floor;
repair, if necessary; installation of
additional tie-mounts and tie-wraps;
and application of sealant to rivet heads.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent chafing of electrical
wires, which could result in an
uncommanded shutdown of an engine
during flight.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Peter Cuneo, Senior Aerospace
Engineer, Systems and Flight Test
Branch, ANE-172, FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
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11581; telephone (516) 256—7506; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model DHC-8-102, —103, —106, —201,
—202, -301, —311, and —315 series
airplanes was published in the Federal
Register on July 31, 1998 (63 FR 40852).
That action proposed to require a one-
time inspection to detect chafing of
electrical wires in the cable trough
below the cabin floor; repair, if
necessary; installation of additional tie-
mounts and tie-wraps; and application
of sealant to rivet heads.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Explanation of Change Made to This
Final Rule

The FAA has revised the final rule to
reflect a change of the manufacturer’s
name from de Havilland to Bombardier.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of this
AD.

Cost Impact

The FAA estimates that 225 airplanes
of U.S. registry will be affected by this
AD.

For the 210 Model DHC-8-102, —103,
—106, —201, and —202 series airplanes
affected, it will take approximately 70
work hours per airplane to accomplish
the required actions, at an average labor
rate of $60 per work hour. Required
parts will be provided by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the required AD for these airplanes
on U.S. operators is estimated to be
$882,000, or $4,200 per airplane.

For the 15 Model DHC-8-301, —311,
and —315 series airplanes affected, it
will take approximately 100 work hours
per airplane to accomplish the required
actions, at an average labor rate of $60
per work hour. Required parts will be
provided by the manufacturer at no cost
to the operators. Based on these figures,
the cost impact of the required AD for
these airplanes on U.S. operators is

estimated to be $90,000, or $6,000 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-14 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-10781.
Docket 98—NM-172—-AD.

Applicability: Model DHC-8-102, —103,
-106, —201, —202, —301, —311, and —315 series

airplanes; serial numbers 3 through 519
inclusive, excluding serial number 462;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of electrical wires,
which could result in an uncommanded
shutdown of an engine during flight,
accomplish the following:

(a) Within 36 months after the effective
date of this AD, perform a one-time visual
inspection to detect chafing of electrical
wires in the cable trough below the cabin
floor; install additional tie-mounts and tie-
wraps; and apply sealant to rivet heads
(reference Bombardier Modification 8/2705);
in accordance with Bombardier Service
Bulletin S.B. 8-53-66, dated March 27, 1998.
If any chafing is detected during the
inspection required by this paragraph, prior
to further flight, repair in accordance with
the service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Bombardier Service Bulletin S.B. 8-53—
66, dated March 27, 1998. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Bombardier, Inc.,
Bombardier Regional Aircraft Division,
Garratt Boulevard, Downsview, Ontario M3K
1Y5, Canada. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Engine and Propeller Directorate,
New York Aircraft Certification Office, 10
Fifth Street, Third Floor, Valley Stream, New
York; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.
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Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—98—
08, dated March 26, 1998.

(e) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25119 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-246-AD; Amendment
39-10750; AD 98-19-08]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Airbus Model
A321 series airplanes. This action
requires revising the Airplane Flight
Manual (AFM) to prohibit automatic
landings and Category Ill operations on
runways with a magnetic orientation of
170 degrees through 190 degrees
inclusive. This amendment also
provides for optional terminating action
for the AFM revision. This amendment
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to prevent the use of erroneous
automatic roll-out guidance generated
by the flight management and guidance
computer, which could result in the
airplane departing the runway upon
landing.

DATES: Effective October 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 7,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
October 22, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
246—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on certain Airbus Model A321
series airplanes. The DGAC advises that
the flight management and guidance
computer (FMGC) can generate
erroneous roll-out guidance due to
software calculation errors. The
software calculation errors may affect
the roll-out guidance generated by the
FMGC when an automatic landing is
performed on runways with a magnetic
orientation of 170 degrees through 190
degrees inclusive. Use of erroneous
automatic roll-out guidance, if not
corrected, could result in the airplane
departing the runway upon landing.

Explanation of Relevant Service
Information

Airbus has issued A319/320/321
Airplane Flight Manual (AFM)
Temporary Revision (TR) 9.99.99/44,
Issue 2, dated March 3, 1998, which
prohibits automatic landings and
Category lll operations on runways with
a magnetic orientation of 170 degrees
through 190 degrees inclusive.

Airbus also has issued Service
Bulletins A320-22-1054, Revision 01,
dated December 3, 1997 (for airplanes
equipped with CFM engines); and
A320-22-1062, dated October 6, 1997
(for airplanes equipped with IAE
engines); which describe procedures for
modifying the flight management and
guidance computer software.
Accomplishment of the software
modifications eliminates the need for
the AFM revision. Accomplishment of
the actions specified in the AFM
revision or service bulletins is intended
to adequately address the identified
unsafe condition.

The DGAC classified Airbus A319/
320/321 AFM TR 9.99.99/44, Issue 2,
dated March 3, 1998, as mandatory and
issued French airworthiness directive

98-226-119(B), dated June 17, 1998, in
order to assure the continued
airworthiness of these airplanes in
France.

FAA's Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent the use of erroneous automatic
roll-out guidance generated by the flight
management and guidance computer,
which could result in the airplane
departing the runway upon landing.
This AD requires revising the
Limitations Section of the FAA-
approved AFM to prohibit automatic
landings and Category Il operations on
runways with a magnetic orientation of
170 degrees through 190 degrees
inclusive. This AD also provides for
optional terminating action for the AFM
revision.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
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FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 1 work hour to
accomplish the required actions, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this AD would be $60 per airplane.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—-NM—-246-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a ““significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-19-08 Airbus Industrie: Amendment
39-10750. Docket 98—NM—-246—-AD.

Applicability: Model A321 series airplanes,
certificated in any category, as identified
below:

* Model A321 series airplanes equipped
with CFM engines, on which Airbus
Modification 25199 (reference Airbus Service
Bulletin A320-22-1045) has been installed,
except for those on which Airbus
Modification 25469 (reference Airbus Service
Bulletin A320-22-1054, dated May 28, 1996,
or Revision 1, dated December 3, 1997) has
been installed.

or

* Model A321 series airplanes equipped
with IAE engines, on which Airbus

Modification 25200 (reference Airbus Service
Bulletin A320-22-1046) has been installed,
except for those on which Airbus
Modification 26243 (reference Airbus Service
Bulletin A320-22-1062, dated October 6,
1997) has been installed.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the use of erroneous automatic
roll-out guidance generated by the flight
management and guidance computer, which
could result in the airplane departing the
runway upon landing, accomplish the
following:

(a) Within 10 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to prohibit automatic landings and
Category Ill operations on runways with a
magnetic orientation of 170 degrees through
190 degrees inclusive. This may be
accomplished by inserting a copy of Airbus
A319/320/321 Airplane Flight Manual
Temporary Revision 9.99.99/44, Issue 2,
dated March 3, 1998, into the AFM.

Note 2: When the temporary revision
specified in paragraph (a) of this AD has been
incorporated into the general revisions of the
AFM, the general revisions may be inserted
in the AFM, provided the information
contained in the general revision is identical
to that specified in the applicable temporary
revision cited in paragraph (a) of this AD.

(b) Accomplishment of the software
modification specified in Airbus Service
Bulletin A320-22-1054, Revision 1, dated
December 3, 1997 (for airplanes equipped
with CFM engines), or Airbus Service
Bulletin A320-22-1062, dated October 6,
1997 (for airplanes equipped with IAE
engines), as applicable, constitutes
terminating action for the AFM revision
required by paragraph (a) of this AD. After
the software modification has been
accomplished, the AFM limitation required
by paragraph (a) of this AD may be removed
from the AFM.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.
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Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The AFM revision shall be done in
accordance with Airbus A319/320/321
Airplane Flight Manual Temporary Revision
9.99.99/44, Issue 2, dated March 3, 1998.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 98—226—
119(B), dated June 17, 1998.

(f) This amendment becomes effective on
October 7, 1998.

Issued in Renton, Washington, on
September 2, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25151 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM—-96—AD; Amendment
39-10790; AD 98-20-24]

RIN 2120-AA64
Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dornier Model
328-100 series airplanes, that requires a
one-time inspection of direct current
(DC) power unit 1VE to determine
whether electrical connections are
correctly installed and stud nuts are
correctly torqued, and corrective
actions, if necessary. For certain
airplanes, this amendment also requires
replacement of the existing DC power
unit 1VE with a modified DC power
unit. This amendment is prompted by

issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent overheating of
electrical connections, which could
result in electrical arcing and
consequent fire.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dornier
Model 328-100 series airplanes was
published in the Federal Register on
July 7, 1998 (63 FR 36624). That action
proposed to require a one-time
inspection of the direct current (DC)
power unit 1VE to determine whether
electrical connections are correctly
installed and stud nuts are correctly
torqued, and corrective actions, if
necessary. For certain airplanes, that
action also proposed to require
replacement of the existing DC power
unit 1VE with a modified DC power
unit.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter, the manufacturer,
requests that the FAA withdraw the
proposed rule. The commenter submits
data reflecting the compliance status of
all affected airplanes, which indicate
that all U.S.-registered airplanes are in
compliance with the proposed
requirements of the AD.

The FAA does not concur with the
commenter’s request to withdraw the
proposed AD. The data submitted by the

commenter indicate that some airplanes
of foreign registry do not comply with
the requirements of the AD. If any
airplane of foreign registry were to be
placed on the U.S. Register in the future,
that airplane would be required to be in
compliance with the inspections and
modifications specified in this AD.
Issuance of this AD is the appropriate
vehicle to ensure that the required
inspection and modification are
accomplished on such an airplane prior
to entry into the U.S.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 50 Dornier
Model 328-100 series airplanes of U.S.
registry will be affected by this AD.

It will take approximately 1 work
hour per airplane to accomplish the
required inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
required inspection on U.S. operators is
estimated to be $3,000, or $60 per
airplane.

It will take approximately 4 work
hours per airplane to accomplish the
required replacement, at an average
labor rate of $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the required replacement on U.S.
operators is estimated to be $12,000, or
$240 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
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Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-24 Dornier Luftfahrt GMBH:
Amendment 39-10790. Docket 98—NM—-
96—-AD.

Applicability: Model 328-100 series
airplanes, as listed in Dornier Alert Service
Bulletin ASB-328-24-021, dated November
25, 1997; or Dornier Alert Service Bulletin
ASB-328-24-018, dated August 5, 1997,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of electrical
connections, which could result in electrical
arcing and consequent fire, accomplish the
following:

(a) For airplanes listed in Dornier Alert
Service Bulletin ASB-328-24-018, dated
August 5, 1997: Within 10 days after the

effective date of this AD, perform the actions
required by paragraphs (a)(1) and (a)(2) of
this AD, in accordance with Dornier Alert
Service Bulletin ASB-328-24-018, dated
August 5, 1997.

(1) Perform a one-time visual inspection of
direct current (DC) power unit 1VE to
determine whether electrical connections are
installed correctly, in accordance with the
Accomplishment Instructions of the alert
service bulletin. If any discrepancy is
detected, prior to further flight, install the
connections in accordance with Figure 1 of
the alert service bulletin.

(2) Perform a one-time torque inspection of
the stud nuts of DC power unit 1VE to
determine whether they are torqued
correctly, in accordance with the
Accomplishment Instructions of the alert
service bulletin. If any discrepancy is found,
prior to further flight, torque in accordance
with Table 1 of the alert service bulletin.

(b) For airplanes listed in Dornier Alert
Service Bulletin ASB-328-24-021, dated
November 25, 1997: Within 10 days after the
effective date of this AD, replace the existing
DC power unit 1VE with a modified DC
power unit, in accordance with Dornier Alert
Service Bulletin ASB-328-24-021, dated
November 25, 1997.

Note 2: Dornier Alert Service Bulletin 328—
24-021, dated November 25, 1997, refers to
I’Equipement et la Construction Electrique
Alert Service Bulletin ASB 230GC02Y-24—
001, dated November 24, 1997, as an
additional source of service information for
accomplishing the modification of the DC
power unit.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Dornier Alert Service Bulletin ASB—
328-24-018, dated August 5, 1997, or
Dornier Alert Service Bulletin ASB-328-24—
021, dated November 25, 1997, as applicable.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D-82230
Wessling, Germany. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal

Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in German airworthiness directive 97-322,
dated November 20, 1997; and German
airworthiness directive 97—-354, dated
December 18, 1997.

(f) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-25150 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM—-20—-AD; Amendment
39-10792; AD 98-20-26]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A320-111, -211, and —-231 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A320-111, -211, and —231 series
airplanes, that requires repetitive
inspections to detect missing or cracked
bolts and fittings of the frame-to-
pressure-floor connection; and
corrective actions, if necessary. This
amendment also provides for optional
terminating action for the repetitive
inspections of the affected fittings. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
detect and correct fatigue cracking in
the bolts and fittings of the frame-to-
pressure-floor connection, which could
result in reduced structural integrity of
the airplane.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
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Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A320-111, —211, and —231 series
airplanes was published in the Federal
Register on April 14, 1998 (63 FR
18153). That action proposed to require
repetitive inspections to detect missing
or cracked bolts and fittings of the
frame-to-pressure-floor connection; and
corrective actions, if necessary. That
action also proposed to provide for
optional terminating action for the
repetitive inspections of the affected
fittings.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

Request To Allow Flight With Known
Cracks

One commenter requests that the FAA
allow flight of the airplane with known
cracks. The commenter states that the
structure of Airbus Model A320 series
airplanes is classified as damage
tolerant. The commenter also states that
it has defined a certain number of flights
that allows continued operation with a
cracked or broken part, depending on
the measured crack length and number
of cracked bolts detected.

The FAA does not concur with the
commenter’s request to allow flight of
an airplane with known cracks. It is the
FAA'’s policy to require repair of known
cracks prior to further flight, except in
certain cases of unusual need (discussed
below). This policy is based on the fact
that such damaged airplanes do not
conform to the FAA certificated type
design, and therefore, are not airworthy
until a properly approved repair is
incorporated. While recognizing that
repair deferrals may be necessary at
times, the FAA’s policy is intended to
minimize adverse human factors
relating to the lack of reliability of long-
term repetitive inspections, which may

reduce the safety of the type certificated
design if such repair deferrals are
practiced routinely.

Additionally, the FAA’s policy
applies to airplanes certificated to
damage tolerance evaluation regulations
as well as those not so certificated. The
FAA finds that the commenter’s
statement that “the Airbus Model A320
airplane structure is classified as
damage tolerant” is not relevant to the
application of the FAA’s policy in this
regard.

The FAA'’s policy regarding flight
with known cracks does allow deferral
of repairs in certain cases, if there is an
unusual need for a temporary deferral.
Unusual needs include, among other
things, such circumstances as legitimate
difficulty in acquiring parts to
accomplish repairs. Under such
conditions, the FAA may allow
temporary deferral of the repair, subject
to a stringent inspection program
acceptable to the FAA. However, since
the FAA is not aware of any unusual
need for repair deferral in regard to this
AD, the FAA finds that the compliance
times specified in the final rule are
adequate to allow operators to acquire
parts to have on hand in the event that
a crack is detected during an inspection.
Therefore, the FAA has determined that,
due to safety implications and
consequences associated with such
cracking, any subject bolt or fitting that
is found to be cracked or broken must
be repaired or modified prior to further
flight. No change to the final rule is
necessary.

Request To Reference Earlier Airbus
Service Bulletins as Terminating Action

One commenter requests that the
proposed AD be revised to reference
Airbus Service Bulletin A320-53-1015,
dated December 12, 1995, and Revision
1, dated July 25, 1995, as additional
sources of service information for
accomplishment of the optional
terminating action. The FAA concurs.
The FAA finds that the procedures
specified in the earlier revisions of the
subject service bulletin are essentially
identical to those specified in Revision
02 of the service bulletin (which was
referenced in the NPRM as the
appropriate source of service
information for accomplishment of the
optional terminating action). Therefore,
the FAA has revised the final rule to
include a new NOTE to specify that
reinforcement of the fitting prior to the
effective date of this AD, in accordance
with the earlier revisions of the subject
service bulletin, is considered
acceptable for compliance with the
reinforcement specified in paragraphs
(a)(2) and (b) of this AD.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 5 Model
A320-111, -211, and —231 series
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 9 work hours per
airplane to accomplish the required
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $2,700, or
$540 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Should an operator elect to
accomplish the optional terminating
action that is provided by this AD
action, it would take approximately 119
work hours to accomplish it, at an
average labor rate of $60 per work hour.
The cost of required parts would be
approximately $12,920 per airplane.
Based on these figures, the cost impact
of the optional terminating action would
be $20,060 per airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
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Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-26 Airbus Industrie: Amendment
39-10792. Docket 98—NM-20-AD.

Applicability: Model A320-111, -211, and
—231 series airplanes; as listed in Airbus
Service Bulletin A320-53-1083, Revision 2,
dated August 28, 1997; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking in
the bolts and fittings of the frame-to-pressure-
floor connection, which could result in
reduced structural integrity of the airplane,
accomplish the following:

(a) Prior to the accumulation of 20,000 total
flight cycles, or within 60 days after the
effective date of this AD, whichever occurs
later, perform a detailed visual inspection to
detect cracked or missing bolts and fittings of
the frame-to-pressure-floor connection at
frames 43 and 44, in accordance with Airbus
Service Bulletin A320-53-1083, Revision 2,
dated August 28, 1997. If no crack is
detected, repeat the detailed visual

inspection thereafter at intervals not to
exceed 5,100 flight cycles.

(1) If any bolt is found to be cracked or
missing during any inspection required by
paragraph (a) of this AD, prior to further
flight, replace the bolt with a new bolt in
accordance with the service bulletin. Repeat
the detailed visual inspection thereafter at
intervals not to exceed 5,100 flight cycles.

(2) If any fitting is found to be cracked
during any inspection required by paragraph
(a) of this AD, prior to further flight,
accomplish the actions specified in
paragraph (b) of this AD for the cracked
fitting and its corresponding bolts and
fuselage frame, in accordance with Airbus
Service Bulletin A320-53-1015, Revision 02,
dated July 17, 1997.

(b) Reinforcement of the fitting in
accordance with Airbus Service Bulletin
A320-53-1015, Revision 02, dated July 17,
1997, constitutes terminating action for the
requirements of this AD for the affected
fitting.

Note 2: Reinforcement of the fitting
accomplished prior to the effective date of
this AD in accordance with Airbus Service
Bulletin A320-53-1015, dated December 12,
1995, or Revision 1, dated July 25, 1995, is
considered acceptable for compliance with
the reinforcement specified in paragraphs
(a)(2) and (b) of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The inspections shall be done in
accordance with Airbus Service Bulletin
A320-53-1083, Revision 2, dated August 28,
1997. The reinforcement, if accomplished,
shall be done in accordance with Airbus
Service Bulletin A320-53-1015, Revision 02,
dated July 17, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 97-316—
110(B), dated October 22, 1997.

(f) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25149 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-256—AD; Amendment
39-10791; AD 98-20-25]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747—
100 series airplanes. This action
requires repetitive inspections to detect
cracking of the outer chord of the Body
Station (BS) 1480 upper and lower
bulkhead and longeron splice fitting,
and repair, if necessary. Alternatively,
this action requires other repetitive
inspections to detect cracking of the BS
1480 upper and lower bulkhead,
bulkhead outer chord, web, skin, splice
components, and lower bulkhead/
stringer interface; and modification of
the skin splice plate, the outer chord
splice fitting, and the stringer interface
of the lower bulkhead, if necessary. This
amendment is prompted by a report
indicating that fatigue cracking was
found in the outer chord of the BS 1480
bulkhead at the overwing longeron
splice, and that the longeron splice
fitting was completely severed. The
actions specified in this AD are
intended to detect and correct fatigue
cracking of the BS 1480 bulkhead outer
chord and longeron splice fitting, which
could result in reduced structural
integrity of the fuselage and the inability
to carry limit load.

DATES: Effective October 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 7,
1998.
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Comments for inclusion in the Rules
Docket must be received on or before
November 23, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM-—
256—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2776;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that a
six-inch fatigue crack was found in the
outer chord of the Body Station (BS)
1480 bulkhead at the overwing longeron
splice on a Boeing Model 747-100 series
airplane. The report also indicated that
the longeron splice fitting was
completely severed. The effects of such
fatigue cracking could severely reduce
the capability of the overwing longeron
to carry lateral load. Such fatigue
cracking, if not corrected, could result
in reduced structural integrity of the
fuselage and the inability to carry limit
load.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
53A2390, dated July 31, 1997, which
describes procedures for repetitive
inspections to detect cracking of the BS
1480 upper and lower bulkhead,
bulkhead outer chord, web, skin, splice
components, and lower bulkhead/
stringer interface; and repair, if
necessary. The alert service bulletin also
describes, as part of a certain inspection
plan, procedures for modification of the
skin splice plate, outer chord splice
fitting, and the stringer interface of the
lower bulkhead. Accomplishment of the
actions specified in the alert service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct fatigue cracking of the
BS 1480 bulkhead outer chord and
longeron splice fitting, which could
result in reduced structural integrity of
the fuselage and the inability to carry
limit load. This AD requires either
repetitive detailed visual inspections to
detect cracking of the outer chord of the
BS 1480 upper and lower bulkhead and
longeron splice fitting, and repair, if
necessary; or accomplishment of certain
actions specified in the alert service
bulletin described previously, except as
discussed below.

Differences Between Proposed Rule and
Alert Service Bulletin

Operators should note that the alert
service bulletin applies to all Boeing
Model 747-100, —200, and —300 series
airplanes. This AD only applies to
Model 747-100 series airplanes, line
positions 1 through 87 inclusive, which
have a different configuration of the
longeron splice fitting than later Model
747 series airplanes. The severe fatigue
damage that prompted the FAA to
mandate the actions required by this AD
has only been observed on the longeron
splice fitting and outer chord of the BS
1480 bulkhead of Model 747-100 series
airplanes having line positions 1
through 87 inclusive. As discussed
below, the FAA is currently considering
requiring repetitive inspections and
modification of the upper and lower
bulkhead and overwing longeron at BS
1480 for all Boeing Model 747-100,
—200, and —300 series airplanes.

In addition, although the alert service
bulletin recommends accomplishing the
inspection prior to the accumulation of
10,000 total flight cycles or within 1,000
flight cycles after the release of the alert
service bulletin, whichever occurs later,
the FAA has determined that such a
compliance time would not address the
identified unsafe condition in a timely
manner. In developing an appropriate
compliance time for this AD, the FAA
considered not only the manufacturer’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, the average
utilization of the affected fleet, and the
time necessary to perform the
inspection. In light of all of these
factors, the FAA finds a compliance
time of 10,000 total flight cycles or 45
days after the effective date of this AD,
whichever occurs later, for initiating the
required actions to be warranted, in that

it represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety.

Operators also should note that,
although the alert service bulletin
specifies that the manufacturer may be
contacted for disposition of certain
repair conditions, this AD requires the
repair of those conditions to be
accomplished in accordance with a
method approved by the FAA.

Interim Action

This is considered to be interim
action. The FAA is currently
considering further rulemaking action to
supersede this AD to require inspections
and modification of the upper and lower
bulkhead and overwing longeron at BS
1480 for all Boeing Model 747-100,
—200, and —300 series airplanes.
However, the planned compliance time
for the initial inspection and installation
of the modification is sufficiently long
so that notice and opportunity for prior
public comment will be practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
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in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—NM-256—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-25 Boeing: Amendment 39-10791.
Docket 98—-NM-256—AD.

Applicability: Model 747-100 series
airplanes, line positions 1 through 87
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the Body Station (BS) 1480 bulkhead outer
chord and longeron splice fitting, which
could result in reduced structural integrity of
the fuselage and the inability to carry limit
load, accomplish the following:

(a) Prior to the accumulation of 10,000 total
flight cycles, or within 45 days after the
effective date of this AD, whichever occurs
later, accomplish either paragraph (a)(1) or
(a)(2) of this AD.

(1) Perform a detailed visual inspection to
detect cracking of the longeron splice fitting
at BS 1480, the forward side of the outer
chord of the BS 1480 bulkhead at the
longeron splice fitting attachment bolts, and
the aft side of the outer chord of the BS 1480
bulkhead within two inches above the outer
chord splice fitting, on both the left and right
sides of the airplane.

Note 2: Figure 5 of Boeing Alert Service
Bulletin 747-53A2390, dated July 31, 1997,
provides an exploded view of the structural
components of the splice area for the purpose
of parts identification. [However, paragraph
(a)(2) of this AD does not require the
inspection described in Figure 5.]

(i) If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate; or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(ii) Repeat the detailed visual inspection
thereafter at intervals not to exceed 250 flight
cycles, until the initial inspection required
by paragraph (a)(2) of this AD is
accomplished.

(2) Perform detailed visual and eddy
current inspections to detect cracking of the
upper and lower bulkhead, bulkhead outer

chord, web, skin, splice components, and
lower bulkhead/stringer interface, in
accordance with Figures 5 and 8 of Boeing
Alert Service Bulletin 747-53A2390, dated
July 31, 1997. Additionally, for airplanes on
which the inspection in “Plan B” of the
service bulletin is accomplished, modify the
skin splice plate, the outer chord splice
fitting, and the stringer interface of the lower
bulkhead, in accordance with the
Accomplishment Instructions of the alert
service bulletin. Accomplishment of these
actions constitutes terminating action for the
repetitive inspection requirements of
paragraph (a)(1) of this AD.

(i) If any cracking is detected, prior to
further flight, repair in accordance with the
alert service bulletin, except as provided by
paragraph (b) of this AD.

(i) Repeat the inspections thereafter in
accordance with the flight safety inspection
program specified in Figures 1 and 3 of the
alert service bulletin.

(b) Where the alert service bulletin
specifies that the manufacturer may be
contacted for disposition of certain repair
conditions, repair in accordance with a
method approved by the Manager, Seattle
ACO; or in accordance with data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) Except as provided by paragraphs
(a)(2)(i) and (b) of this AD, the actions shall
be done in accordance with Boeing Alert
Service Bulletin 747-53A2390, dated July 31,
1997. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
October 7, 1998.
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Issued in Renton, Washington, on
September 15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25148 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-307-AD; Amendment
39-10788; AD 98-20-22]

RIN 2120-AA64
Airworthiness Directives; Airbus Model

A300, A310, and A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A300,
A310, and A300-600 series airplanes,
that requires repetitive visual
inspections to detect cracked or broken
door stop fittings on the fuselage frame
of the forward passenger doors, and
replacement of any cracked or broken
fitting with a new fitting. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
detect and correct cracked or broken
door stop fittings of the forward
passenger doors, which could result in
failure of the door stop fittings,
consequent reduced structural integrity
of the door support structure, and
sudden loss of cabin pressure in the
passenger compartment.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A300, A310, and A300-600 series
airplanes was published in the Federal
Register on July 7, 1998 (63 FR 36622).
That action proposed to require
repetitive visual inspections to detect
cracked or broken door stop fittings on
the fuselage frame of the forward
passenger doors, and replacement of any
cracked or broken fitting with a new
fitting.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request To Delete Proposed Immediate
Replacement Requirement

One commenter requests that the FAA
delete the requirement for immediate
replacement of cracked or broken
fittings [as required by paragraph (b) of
the proposed AD]. The commenter
states that the Master Minimum
Equipment List (MMEL) compliance
times referenced in Airbus Service
Bulletin A300-53-6060 would be
sufficient, since Airbus reports of single
findings are rare. The commenter also
states that it is not reasonable for the
FAA to assume that a large number of
fittings are on the verge of failure. The
commenter states that allowing aircraft
to operate under MMEL compliance
times will enable it to schedule repairs
in a manner which minimizes
operational impact.

The FAA does not concur with the
commenter’s request to delete the
requirement for immediate replacement
of any cracked or broken door stop
fittings. It is the FAA'’s policy to require
repair of known cracks prior to further
flight (except in certain cases of unusual
need). This policy is based on the fact
that such damaged airplanes do not
conform to the FAA certificated type
design, and therefore, are not airworthy
until a properly approved repair is
incorporated. Further, the FAA
considers that deferral of the
compliance time for accomplishment of
repairs, as specified in the MMEL, is not
appropriate in this case, since to
accomplish the inspection the airplane
would already be at a location where
such repairs can be made. Therefore,

such repairs would be expected to have
a minimal impact on operation of the
airplane. No change to the final rule is
necessary.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 103 Model
A300, A310, and A300-600 series
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 2 work hours per
airplane to accomplish the required
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$12,360, or $120 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-22 Airbus Industrie; Amendment
39-10788. Docket 97-NM-307-AD.

Applicability: All Model A300, A310, and
A300-600 series airplanes; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracked or broken
door stop fittings of the forward passenger
doors, which could result in failure of the
door stop fittings, consequent reduced
structural integrity of the door support
structure, and sudden loss of cabin pressure
in the passenger compartment, accomplish
the following:

(a) Prior to the accumulation of the total
flight cycles specified in the “Threshold”
column of paragraph 1.B.(5) of the Planning
Information of Airbus Service Bulletin A300-
53-0309 (for Model A300 series airplanes);
A310-53-2087 (for Model A310 series
airplanes); or A300-53-6060 (for Model
A300-600 series airplanes); all dated March
19, 1997; as applicable; or within 200 flight
cycles after the effective date of this AD,
whichever occurs later; accomplish
paragraphs (a)(1) and (a)(2) of this AD.

(1) Perform a visual inspection of the left
and right forward passenger door stop fittings
to detect cracked or broken door stop fittings,
in accordance with the applicable service
bulletin.

(2) Thereafter, repeat the visual inspection
at the intervals specified in the “Intervals”
column of paragraph 1.B.(5) of the Planning
Information of the applicable service
bulletin.

(b) If any cracked or broken door stop
fitting is detected during any inspection
required by paragraph (a)(1) or (a)(2) of this
AD, prior to further flight, replace the door
stop fitting with a new fitting in accordance
with Airbus Service Bulletin A300-53-0309
(for Model A300 series airplanes); A310-53—
2087 (for Model A310 series airplanes); or
A300-53-6060 (for Model A300-600 series
airplanes); all dated March 19, 1997; as
applicable. Thereafter, repeat the visual
inspections at the intervals specified in the
“Intervals’ column of paragraph 1.B.(5) of
the Planning Information of the applicable
service bulletin.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Airbus Service Bulletin A300-53—-0309,
dated March 19, 1997; Airbus Service
Bulletin A310-53-2087, dated March 19,
1997; or Airbus Service Bulletin A300-53—
6060, dated March 19, 1997; as applicable.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-124—
223(B), dated June 4, 1997.

(f) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25147 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-14—-AD; Amendment
39-10789; AD 98-20-23]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model DHC-8-100, —200, and —300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
DHC-8-100, —200, and —300 series
airplanes, that requires a one-time
inspection to detect discrepancies in the
electrical wiring and wiring harness
behind the lavatory, and corrective
actions. This amendment is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent chafing of electrical
wiring, which could result in severe
overheating of the wiring, consequent
smoke in the flight deck and cabin, and
possible injury to flightcrew or
passengers.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York;
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wing Chan, Aerospace Engineer,
Systems and Flight Test Branch, ANE-
172, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7511; fax
(516) 568-2716.
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SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model DHC-8-100, —200, and —300
series airplanes was published in the
Federal Register on April 2, 1998 (63 FR
16174). That action proposed to require
a one-time inspection to detect
discrepancies in the electrical wiring
and wiring harness behind the lavatory,
and corrective actions.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter requests that the
compliance time for the one-time
inspection and modification be changed
from the proposed 9 months to 5 years.
The commenter states that each of its
airplanes would have to use weekend
maintenance slots for the modification
because of the lengthy down time
required to accomplish the proposed
actions. This would mean the
commenter could accomplish two
airplanes per week; and at that rate, it
would take 6 months of weekends to
accomplish the entire fleet. Further, the
commenter notes that the proposed 9-
month compliance time would result in
other needed maintenance/
modifications being neglected during
that period. The commenter’s request to
extend the compliance time to 5 years
is based on the merits of its history with
the airplane model, and the fact that the
Bombardier service bulletin
recommends accomplishment of the
service bulletin “at the operator’s
earliest opportunity.”

The FAA does not concur with the
commenter’s request to extend the
compliance time to 5 years since the
commenter provided no technical
justification for extending the
compliance time. Furthermore, in
developing an appropriate compliance
time for this action, the FAA considered
not only the degree of urgency
associated with addressing the subject
unsafe condition, but the normal
maintenance schedules for timely
accomplishment of the inspection and
modification. The FAA also considered
the fact that the referenced Bombardier
service bulletin (containing the
procedures for accomplishing the
required actions) has been available to
all operators of the Model DHC-8-100,
—200, and —300 series airplanes since
April 1997; therefore, U.S. operators
have had ample time since then to
consider initiating those actions, which
this AD ultimately mandates. However,
under the provisions of paragraph (b) of

the final rule, the FAA may approve
requests for adjustments to the
compliance time if data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety.

Change to the Rule

The FAA has revised this final rule to
specify the manufacturer’s name change
from de Havilland to Bombardier.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 163 airplanes
of U.S. registry will be affected by this
proposed AD. It will take approximately
1 work hour per airplane to accomplish
the required inspection, at an average
labor rate of $60 per work hour. Based
on this figure, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $9,780, or
$60 per airplane.

It will take approximately 20 work
hours per airplane to accomplish the
required modification, at an average
labor rate of $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the modification required by this AD
on U.S. operators is estimated to be
$195,600 or $1,200 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this action (1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-23 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-10789.
Docket 98—-NM-14—-AD.

Applicability: Model DHC-8-100, —200,
and —300 series airplanes, serial numbers 003
through 433 inclusive, except 031, 408, and
413; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of electrical wiring,
which could result in severe overheating of
the wiring, consequent smoke in the flight
deck and cabin, and possible injury to
flightcrew or passengers, accomplish the
following:
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(a) Within 9 months after the effective date
of this AD, perform a one-time inspection to
detect discrepancies in the electrical wiring
or wiring harness located behind the
lavatory, in accordance with Bombardier
Service Bulletin S.B. 8-24-50, dated April
25, 1997.

(1) If no discrepancy is found, prior to
further flight, modify the wiring harness and
the lavatory forward panel, in accordance
with the service bulletin.

(2) If any discrepancy is found, prior to
further flight, repair it and modify the wiring
harness and the lavatory forward panel, in
accordance with the service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Bombardier Service Bulletin S.B. 8-24—
50, dated April 25, 1997. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Bombardier, Inc.,
Bombardier Regional Aircraft Division,
Garratt Boulevard, Downsview, Ontario M3K
1Y5, Canada. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Engine and Propeller Directorate,
New York Aircraft Certification Office, 10
Fifth Street, Third Floor, Valley Stream, New
York; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—97—-
14, dated July 22, 1997.

(e) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25146 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-NM-270-AD; Amendment
39-10787; AD 98-20-21]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-80 Series
Airplanes Equipped With Heath Tecna
Aerospace Extended Spacial Concept
Interior Il Installed in Accordance With
Supplemental Type Certificate
SA4744NM

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas DC-9-80 series airplanes, that
requires an inspection to detect
discrepancies of electrical plugs and
receptacles of the sidewall lighting
system in the passenger cabin, and to
verify that the ends of all pins and
sockets are even and that they are seated
and locked into place. This amendment
also requires replacement of any
discrepant part with a new part, and
modification of the electrical wiring and
connectors of the sidewall lighting
system in the passenger cabin. This
amendment is prompted by reports of
failures of the electrical connectors in
the sidewall fluorescent lighting, which
resulted in smoke or lighting
interruption in the passenger cabin. The
actions specified by this AD are
intended to prevent failures of the
electrical connectors, which could
result in poor socket/pin contact,
excessive heat, electrical arcing, and
consequently, connector burnthrough
and smoke in the passenger cabin.

DATES: Effective October 27, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Hexcel Interiors (formerly Heath
Tecna Aerospace), 3225 Woburn Street,
Bellingham, Washington 98226. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Stephen S. Oshiro, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2793;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas DC-9-80 series airplanes was
published in the Federal Register on
April 24,1997 (62 FR 19946). That
action proposed to require an inspection
to detect discrepancies of electrical
plugs and receptacles of the sidewall
lighting system in the passenger cabin,
and to verify that the ends of all pins
and sockets are even and that they are
seated and locked into place. That
action also proposed to require
replacement of any discrepant part with
a new part, and modification of the
electrical wiring and connectors of the
sidewall lighting system in the
passenger cabin.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposal.

One commenter states that it does not
own any of the affected airplanes and,
therefore, is unaffected by the proposed
rule.

Requests To Withdraw the Proposal

The Air Transport Association (ATA)
of America states that a member airline
will have accomplished the
modification within the compliance
times specified in AD 95-08-04,
amendment 39-9193 (60 FR 19348,
dated April 18, 1995), and that the
proposal is duplicative in nature. (AD
95-08-04 is applicable to Model DC-9—-
80 series airplanes and Model MD-88
airplanes, as listed in McDonnell
Douglas MD-80 Service Bulletin 33-99,
dated May 24, 1994.) The commenter
states that it already initiated plans to
accomplish the modification
requirements on all of the affected
airplanes in its fleet. The FAA infers
from this statement that the commenters
do not consider that the actions required
by the proposed rule are necessary and
that the commenters request the
proposed AD be withdrawn.

The applicability in AD 95-08-04 did
not include those airplanes modified in
accordance with Supplemental Type
Certificate (STC) SA4744NM. Therefore,
although the commenter has chosen to
comply with the requirement for the
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modification specified by this AD
(which is identical to the modification
required by AD 95-08-04), it is still
necessary to issue this AD to address the
identified unsafe condition for airplanes
modified in accordance with STC
SA4744NM.

Request To Evaluate Other Electrical
Connectors

The Airline Pilots Association (ALPA)
supports the proposal and
accomplishment of the modification of
the connectors of the side wall lighting
to minimize the possibility of connector
failure that could cause arcing.
However, ALPA is concerned that other
electrical connectors may be susceptible
to the same failure mode as the
discrepant connectors identified in the
proposed AD. For this reason, ALPA
requests the FAA to evaluate the other
connectors.

The FAA acknowledges the concerns
of the commenter. However, the FAA
does not consider it necessary to
evaluate other electrical connectors on
these airplanes because it has received
no information of a recurring problem
on other electrical connectors. In
addition, the FAA does not consider
that this AD is the appropriate context
in which to address this concern
because the suggested evaluations
would alter the actions currently
required by this AD, and additional
rulemaking would be required. In light
of the identified unsafe condition, the
FAA finds that to delay this action
would be inappropriate. No change has
been made to the final rule.

Limiting the Applicability

Since the issuance of the notice of
proposed rulemaking (NPRM), the FAA
finds that it is necessary to revise the
final rule to reflect a change in the
applicability. After issuance of the
NPRM, the FAA approved Revision C,
dated October 27, 1997, of Heath Tecna
Drawing List HPD-DL-34. (Revision A,
dated March 7, 1989, and Revision B,
dated February 16, 1990, are considered
to be FAA-approved drawing lists for
installation of the Heath Techna
Aerospace Extended Spacial Concept
Interior Ill, approved under STC
SA4744NM.) Revision C incorporates
corrective design changes into the ESCI
111 electrical installation such that the
potential unsafe condition is eliminated.
Therefore, if the actions specified by
Revision C have been accomplished, it
is unnecessary to comply with the
requirements of this AD. In light of this,
the applicability of this final rule has
been revised to include only those
airplanes on which the installation was
accomplished in accordance with

Revision A or B of the previously
referenced drawing list, and to exclude
those airplanes on which the
installation was accomplished in
accordance with Revision C of the
drawing list.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 28
McDonnell Douglas Model DC-9-80
series airplanes of the affected design in
the worldwide fleet. The FAA estimates
that 28 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 75 work hours (which
includes access and functional check)
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $1,700 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $173,600, or $6,200 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has

been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-21 McDonnell Douglas: Amendment
39-10787. Docket 96—-NM-270-AD.

Applicability: Model DC-9-80 series
airplanes, equipped with Heath Tecna
Aerospace Extended Spacial Concept Interior
111 installed in accordance with Revision A,
dated March 7, 1989, or Revision B, dated
February 16, 1990, of Heath Tecna Drawing
List HPD-DL-34, as approved under
Supplemental Type Certificate SA4744NM,;
certificated in any category. This AD does not
apply to airplanes on which Heath Tecna
Aerospace Extended Spacial Concept Interior
11l was installed in accordance with Revision
C, dated October 27, 1997, of Heath Tecna
Drawing List HPD-DL-34.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failures of the electrical
connectors, which could result in poor
socket/pin contact, excessive heat, electrical
arcing, and consequently, connector
burnthrough and smoke in the passenger
cabin, accomplish the following:

(a) Within 12 months after the effective
date of this AD, accomplish paragraph (a)(1)
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and (a)(2) of this AD, in accordance with
Heath Tecna Service Bulletin H0655-33-01,
dated March 28, 1996.

(1) Perform a visual inspection to detect
discrepancies (i.e., damage, burn marks, and
black or brown discoloration) of the electrical
plugs and receptacles of the sidewall lighting
system in the passenger cabin, and to verify
that the ends of all pins and sockets are even
and that they are seated and locked into
place, in accordance with the service
bulletin. If any discrepancy is detected, prior
to further flight, replace the discrepant part
with a new part in accordance with the
service bulletin.

(2) Modify the electrical wiring and
connectors of the sidewall lighting system in
the passenger cabin in accordance with
paragraph 2.H. of the Accomplishment
Instructions of the service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Heath Tecna Service Bulletin HO655—
33-01, dated March 28, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Hexcel
Interiors (formerly Heath Tecna Aerospace),
3225 Woburn Street, Bellingham,
Washington 98226. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
October 27, 1998.

Issued in Renton, Washington, on
September 15, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25145 Filed 9-21-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 732, 734, 740, 742, 743,
748, 750, 752, 770, 772, and 774
[Docket No. 980911233-8233-01]

RIN 0694—-AB80

Encryption Items

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Interim rule.

SUMMARY: This interim rule amends the
Export Administration Regulations
(EAR) by clarifying controls on the
export and reexport of encryption items
(El) controlled for “EI”’ reasons on the
Commerce Control List. This rule
incorporates public comments on an
interim rule published in the Federal
Register on December 30, 1996, and
implements new licensing policies for
general purpose non-recoverable non-
voice encryption commaodities or
software of any key length for
distribution to banks and financial
institutions in specified countries.
DATES: Effective Date: This rule is
effective September 22, 1998.
Comments: Comments on this rule must
be received on or before November 6,
1998.

ADDRESSES: Written comments on this
rule should be sent to Nancy Crowe,
Regulatory Policy Division, Bureau of
Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

FOR FURTHER INFORMATION CONTACT:
James Lewis, Office of Strategic Trade
and Foreign Policy Controls, Bureau of
Export Administration, Telephone:
(202) 482-0092.

SUPPLEMENTARY INFORMATION:

Background

On December 30, 1996, the Bureau of
Export Administration (BXA) published
in the Federal Register (61 FR 68572) an
interim rule that exercises jurisdiction
over, and imposes new combined
national security and foreign policy
controls on, certain encryption items
that were on the United States
Munitions List, consistent with
Executive Order (E.O.) 13026 and
pursuant to the Presidential
Memorandum of that date, both issued
by President Clinton on November 15,
1996.

BXA received comments from 45
commenters, and the comments fall into
three broad categories: general concerns
and objections to the policy embodied
in the regulations; recommendations for

specific changes or clarifications to the
regulations that are consistent with the
broad encryption policy implemented in
the December 30 rule; and
recommendations for additional
changes to encryption policy.

Suggestions for Changes to Clarify
Existing Policy

A number of commenters provided
specific suggestions for changes or
clarifications which are consistent with
the intent of the policy and which
would streamline or improve the
regulations. Many of these suggestions
are implemented in this rule, such as
clarifying that the tools of trade
provisions of License Exception TMP
and License Exception BAG apply
globally and clarifying that anti-virus
software does not require a license for
export.

Several commenters asked the
Department of Commerce to adopt
exemptions to license requirements
which were available for encryption
exporters under § 123.16(b)(2) and (b)(9)
of the International Traffic and Arms
Regulations (ITAR), such as those which
allowed the export of components to a
U.S. subsidiary or which allowed the
export of spare parts and components
without a license for an already
approved sale. This rule adds these new
provisions under License Exception
TMP, making them applicable to
encryption controlled items as well as
other items eligible for TMP treatment.

Two commenters asked that the
regulations clarify that the ITAR
licensing policy for equipment specially
made for and limited to the encryption
of interbanking transactions had not
changed with the transfer of jurisdiction
of encryption products to the
Department of Commerce. This interim
rule clarifies that this equipment is not
subject to El controls.

Several commenters recommended a
number of changes to the Key Escrow
Product and Agent criteria found in
Supplement Nos. 4 and 5 part to 742 of
the EAR. These recommendations were
to simplify the criteria, and to modify
some of the specific prescriptions to
allow for greater flexibility and variation
on the part of exporters. Many
commenters found the criteria too
bureaucratic and legalistic to help
advance U.S. encryption policy goals,
while others noted that the criteria were
still overly focused on key escrow and
not consistent with the broader
approach to key recovery found
elsewhere in the regulation. Several
commenters also encouraged the
administration to make clear that it had
moved beyond key escrow to key
recovery in its policy. One commenter
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focused on weaknesses and omissions
found in the key escrow product and
agent criteria found in Supplement Nos.
4 and 5 to part 742 of the EAR, and
provided suggested additions to the
criteria to make them more consistent
with emerging business practices. The
criteria specified in Supplement Nos. 4
and 5 were discussed extensively with
industry prior to publication of the
December 30 interim rule, and the rule
reflects these discussions. However,
BXA continues to look for ways to
streamline the criteria, and will address
revisions in a future regulation.

Several commenters expressed
concerns over the longer processing
time required for licenses at the
Department of Commerce. Some
commenters noted that the involvement
of Departments of Energy and State, the
Arms Control and Disarmament Agency
and other agencies which did not
review license applications for
encryption products submitted to the
Department of State added unnecessary
levels of review and caused
unwarranted delays. BXA is continuing
to work with other reviewing
Departments and Agencies to ensure
expeditious review of encryption
license applications. Many commenters
noted that the requirements for a
Department of Commerce license were
substantially greater than what was
required at the Department of State. The
Department of Commerce, for example,
requires an end-use certificate to be
obtained for some destinations before
approving an export; the Department of
State did not and exporters question the
need for this change. Other commenters
noted that the Department of State
licensing system was more flexible and
faster for approvals of distribution and
manufacturing arrangements. The
Department of Commerce has no
equivalent licenses, but is reviewing the
possibility of such licenses. Many oral
comments received since the close of
the comment period note that unlike the
Department of State, the Department of
Commerce does not allow licenses to be
amended, so that if an exporter has, for
example, a license which allows him to
ship to thirty countries and wishes to
add one more, the Department of
Commerce requires submission of an
entire new license while the Department
of State was content with a simple letter
noting the requested change. This rule
will now allow the addition of countries
to an Encryption Licensing Arrangement
by letter. BXA understands industry
concerns about the license process
under the EAR, and continues to look
for ways to streamline the process.

Additional Recommendations for
Changes to Encryption Policy

A number of commenters asked that
the Administration revisit a number of
decisions made in the course of the
development of the encryption policy as
reflected in the December 30 interim
rule. Several asked that we reconsider
and liberalize the treatment of
Cryptographic Application Program
Interface. Others questioned the
addition of ‘“defense services’ controls
similar to that contained in the ITAR
(which prohibits U.S. persons from
assisting foreign entities from
developing their own indigenous
encryption products). Several
commenters objected to the structure of
License Exception KMI for non-
recoverable 56 bit products, with its
requirement for a review every six
months. Other commenters also called
for a reversal of the decision to exempt
transferred encryption items from
normal Department of Commerce
regulatory practices. Finally, several
commenters recommended that the
licensing criteria and License
Exceptions applicable to other dual-use
items be fully applicable to encryption
products, such as considerations of
foreign availability, the de minimis
content exclusion, public domain
treatment and the use of License
Exceptions. This rule focuses on
clarifications to existing encryption
policy.

Based on public comments to the
December 30 interim rule, this interim
rule specifically makes the following
changes:

—In 88732.2(d) and 732.3(e)(2), makes
editorial corrections to clarify that
encryption items controlled for “EI”
reasons under ECCNs 5A002, 5D002
and 5E002 are not eligible for De
Minimis treatment.

—In §734.2, clarifies that downloading
or causing the downloading of
encryption source code and object
code in Canada is not controlled and
does not require a license.

—1In 8740.6, clarifies that letters of
assurance required for exports under
License Exception TSR may be
accepted in the form of a letter or any
other written communication from the
importer, including communications
via facsimile.

—§740.8 is also amended by adding a
new paragraph to authorize, after a
one-time technical review, exports
and reexports under License
Exception KMI of non-recoverable
financial-specific encryption software
(which is not eligible under the
provisions of License Exception TSU
for mass market software, such as SET

or similar protocols) and commodities
of any key length that are restricted by
design (e.g., highly field-formatted
with validation procedures, and not
easily diverted to other end-uses) for
financial applications to secure
financial transactions, for end-uses
such as financial transfers or
electronic commerce. No business and
marketing plan to develop, produce,
or market encryption items with
recoverable features is required. Such
exports and reexports are eligible to
all destinations except Cuba, Iran,
Iraq, Libya, North Korea, Sudan and
Syria. Conforming changes are also
made in §742.15.

§740.8 is also amended to authorize,
after a one time review, exports and
reexports under License Exception
KMI of general purpose non-
recoverable non-voice encryption
commodities or software of any key
length for distribution to banks and
financial institutions (as defined in
part 772 of the EAR) in destinations
listed in new Supplement No. 3 to
part 740, provided the end-use is
limited to secure business financial
communications or transactions or
financial communications/
transactions between the bank or
financial institution and its
customers. No customer to customer
communications or transactions are
permitted. Software and commodities
that have already received a one-time
technical review through a
classification request or have been
licensed for export under an
Encryption Licensing Arrangement or
a license are eligible for export to
banks and financial institutions under
License Exception KMI without an
additional one-time technical review.
Note that no business or marketing
plan is required. Conforming changes
are also made in § 742.15. Software
and commodities that have already
been approved under an Encryption
Licensing Arrangement to banks in
specified countries may now be
exported or reexported to other banks
and financial institutions in those
countries under the same Encryption
Licensing Arrangement.

In §740.9, removes the reference to
Country Group D:1. With this change,
commodities and software are eligible
for export under the tools of trade
provisions of License Exception TMP
to all destinations except countries
listed in country group E:2 or Sudan.
This also clarifies that encryption
software controlled for El reasons
under ECCN 5D002 may be pre-
loaded on a laptop and temporarily
exported under the tools of trade
provisions of License Exception TMP
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to most countries, including those
listed in Country Group D:1.

—Also in §740.9, adds a new paragraph
(2)(2)(ix) to authorize under License
Exception TMP the export of
components, parts, tools or test
equipment exported by a U.S. person
to its subsidiary, affiliate or facility in
a country in Country Group B that is
owned or controlled by the U.S.
person, if the components, part, tool
or test equipment is to be used for
manufacture, assembly, testing,
production or modification, provided
that no components, parts, tools or
test equipment or the direct product
of such components, parts, tools or
test equipment are transferred or
reexported to a country other than the
United States from such subsidiary,
affiliate or facility without a license or
other authorization from BXA.

—In §740.11, excludes items controlled
for El reasons from eligibility under
the International Safeguards
provisions of License Exception GOV.

—In §740.14, clarifies existing
provisions of License Exception BAG
to distinguish temporary from
permanent exports and imposes a
restriction on the use of BAG for
exports or reexports of El-controlled
items to terrorist supporting
destinations or by persons other than
U.S. citizens and permanent
residents.

—New Supplement No. 3 to part 740 is
added to list the countries eligible to
receive under License Exception KMI
general purpose non-recoverable non-
voice encryption commaodities or
software of any key length for
distribution to banks and financial
institutions.

—In §742.15, adds 40-bit DES as being
eligible for consideration under the
15-day review, for mass-market
eligibility, subject to the additional
criteria listed in Supplement No. 6 to
part 742.

—In 8§742.15(b)(1), clarifies that
subsequent bundling, updates or
releases may be exported and
reexported under applicable
provisions of the EAR without a
separate one-time technical review so
long as the functional encryption
capacity of the originally reviewed
mass-market encryption software has
not been modified or enhanced.

—New paragraph (b)(4) is added to
§742.15 to authorize exports and
reexports under an Encryption
Licensing Arrangement of general
purpose non recoverable, non-voice
encryption commodities and software
of any key length for use by banks/
financial institutions as defined in
part 772 of the EAR in all destinations

except Cuba, Iran, Iraq, Libya, North
Korea, Syria and Sudan. No business
or marketing plan is required. Exports
and reexports for the end-uses to
secure business financial
communications or between the bank
and/or financial institution and its
customers will receive favorable
consideration. No customer to
customer communications or
transactions are eligible under the
Encryption Licensing Arrangement.

—In Supplement No. 4 to part 742,
paragraph (3), revises “‘reasonable
frequency” to “‘at least once every
three hours” to resolve the ambiguity
on how often the output must identify
the key recovery agent and material/
information required to decrypt the
ciphertext.

—In Supplement No. 4 to part 742,
paragraph (6)(i), clarifies that the U.S.
government must be able to obtain the
key(s) or other material/information
needed to decrypt all data, without
restricting the means by which the
key recoverable products allow this.

—In Supplement No. 6 to part 742 for
7-day mass-market classification
requests, clarifies that a copy of the
encryption subsystem source code
may be used instead of a test vector
to determine eligibility for License
Exception TSU for mass market
software.

—In §743.1, requires reporting under
the Wassenaar Arrangement for items
controlled under ECCNs 5A002 and
5D002 when exported under specific
provisions of License Exception KMI.
This is not a new reporting
requirement, but replaces and
narrows the scope of the reporting
requirement under the Encryption
License Arrangement for financial-
specific commodities and software
and general purpose non-recoverable
non-voice encryption commodities
and software of any key length for
distribution to banks and financial
institutions that are eligible for
License Exception KMI.

—In 88748.9 and 748.10, clarifies a
long-standing policy that no support
documentation is required for exports
of technology or software, and it
removes the requirement for such
support documentation for exports of
technology or software to Bulgaria,
Czech Republic, Hungary, Poland,
Romania, or Slovakia. This rule also
exempts from support documentation
requirements all encryption items
controlled under ECCNs 5A002,
5B002, 5D002 and 5E002. This
conforms with the practice under the
ITAR prior to December 30, 1996.

—In §750.7, allows requests to add
countries of destination to Encryption
Licensing Arrangements by letter.

—In §752.3, excludes encryption items
controlled for El reasons from
eligibility for a Special
Comprehensive License.

—In §770.2, adds a new interpretation
to clarify that encryption software
controlled for El reasons under ECCN
5D002 may be pre-loaded on a laptop
and exported under the tools of trade
provision of License Exception TMP
or the personal use exemption under
License Exception BAG, subject to the
terms and conditions of such License
Exceptions.

—In part 772, adds new definitions for
“bank”, “‘effective control”,
“encryption licensing arrangement”’,
and “financial institution”.

—In Supplement No. 1 to part 774,
Category 5—Telecommunications and
Information Security is amended by
revising ECCN 5A002 to authorize
exports of components and spare
parts under License Exception LVS,
provided the value of each order does
not exceed $500 and the components
and spare parts are destined for items
previously authorized for export, and
to clarify that equipment for the
encryption of interbanking
transactions is not controlled under
that entry.

—Revises the phrase “‘up to 56-bit key
length DES” where it appears to read
**56-bit DES or equivalent”, and
makes other editorial changes.

Note that this rule does not affect
exports or reexports authorized under
licenses issued prior to the effective
date of this rule.

Several commenters also noted that
the exemptions found under § 125.4(b)
of the ITAR should be implemented in
the EAR. Most of the exemptions found
in §125.4(b) of the ITAR are already
available under existing provisions of
the EAR. For example, §125.4(b)(4) of
the ITAR authorizes exports without a
license of copies of technical data
previously authorized for export. The
EAR has no restrictions on the number
of copies sent to a consignee authorized
to receive technology under license or a
License Exception. Section 125.4(b)(5)
authorizes exports without a license of
technical data in the form of basic
operations, maintenance, and training
information relating to a defense article
lawfully exported or authorized for
export provided the technical data is for
use by the same recipient. Further,
Section 125.4(2) authorizes exports of
technical data in furtherance of a
manufacturing license or technical
assistance agreement. License Exception
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TSU for operation technology and
software (see 8 740.13 of the EAR)
authorizes the export and reexport of
the minimum technology necessary for
the installation, operation, maintenance
and repair of those products (including
software) that are lawfully exported or
reexported under a license, a License
Exception, or non license required
(NLR). Section 125.4(b)(7) of the ITAR
allows the return of technical data to the
original source of import. License
Exception TMP similarly authorizes the
return of any foreign-origin item,
including technology, to the country
from which it was imported if the
characteristics have not been enhanced
while in the United States (see
§740.9(b)(3) of the EAR).

BXA has also received many inquiries
on Shipper’s Export Declaration (SED)
requirements for Canada. Note that the
EAR do not require exporters to file an
SED for exports of any item to Canada
for consumption in Canada, unless a
license is required. Further note that a
license is not required for exports of
encryption items for consumption in
Canada, including certain exports over
the Internet. Finally, BXA has received
many requests for clarification on SED
requirements for electronic transfers.
Neither the EAR nor the FTSR provide
for the filing of SEDs for electronic
transfers of items controlled by the
Department of Commerce under the
EAR.

As further clarifications and changes
to the encryption provisions of the EAR
are intended, in particular regarding
Supplement Nos. 4 and 5 to part 742 of
the EAR, BXA will publish additional
interim rules in the Federal Register.

Rulemaking Requirements

1. This interim rule has been
determined to be significant for
purposes of E. O. 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule contains
collections of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). These collections
have been approved by the Office of
Management and Budget under control
numbers 0694-0088, *“Multi-Purpose
Application,” which carries a burden
hour estimate of 52.5 minutes per
submission; and 0694—-0104,
“Commercial Encryption Items
Transferred from the Department of

State to the Department of Commerce,”
which carries the following burden
hours: marketing plans (40 hours each);
semiannual progress reports (8 hours
each); safeguard procedures (4 hours);
recordkeeping (2 hours); annual reports
(4 hours); and Encryption Licensing
Arrangement letters (15 minutes).

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under E.O. 12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this interim final rule. Because
a notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. or by any other law, the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq. ) are
not applicable.

However, because of the importance
of the issues raised by these regulations,
this rule is issued in interim form and
comments will be considered in the
development of final regulations.
Accordingly, the Department of
Commerce encourages interested
persons who wish to comment to do so
at the earliest possible time to permit
the fullest consideration of their views.

The period for submission of
comments will close November 6, 1998.
The Department of Commerce will
consider all comments received before
the close of the comment period in
developing final regulations. Comments
received after the end of the comment
period will be considered if possible,
but their consideration cannot be
assured. The Department will not accept
public comments accompanied by a
request that a part or all of the material
be treated confidentially because of its
business proprietary nature or for any
other reason. The Department of
Commerce will return such comments
and materials to the person submitting
the comments and will not consider
them in the development of final
regulations. All public comments on
these regulations will be a matter of
public record and will be available for
public inspection and copying. In the
interest of accuracy and completeness,
the Department of Commerce requires
comments in written form.

Oral comments must be followed by
written memoranda, which will also be
a matter of public record and will be
available for public review and copying.
Communications from agencies of the
United States Government or foreign
governments will not be made available
for public inspection.

The public record concerning these
regulations will be maintained in the
Bureau of Export Administration
Freedom of Information Records
Inspection Facility, Room 4525,
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda
summarizing the substance of oral
communications, may be inspected and
copied in accordance with regulations
published in Part 4 of Title 15 of the
Code of Federal Regulations (CFR).
Information about the inspection and
copying of records at the facility may be
obtained from Margaret Cornejo, Bureau
of Export Administration Freedom of
Information Officer, at the above
address or by calling (202) 482-5653.

List of Subjects

15 CFR Parts 732, 740, 743, 748, 750,
and 752

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 734

Administrative practice and
procedure, Exports, Foreign trade.

15 CFR Parts 742, 770, 772 and 774

Exports, foreign trade.
Accordingly, 15 CFR chapter VII,
subchapter C, is amended as follows:

1. The authority citation for 15 CFR
parts 732, 740, 748, 752 and 772
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767);
Notice of August 17, 1998 (63 FR 55121,
August 17, 1998).

2. The authority citation for 15 CFR
part 734 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950;
Executive Order 13026 (November 15, 1996,
61 FR 58767); Notice of August 17, 1998 (63
FR 55121, August 17, 1998).

3. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
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22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; E.O.
12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; Executive
Order 13026 (November 15, 1996, 61 FR
58767); Notice of August 17, 1998 (63 FR
55121, August 17, 1998).

4. The authority citation for 15 CFR
part 743 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Notice of August
17,1998 (63 FR 55121, August 17, 1998).

5. The authority citation for 15 CFR
part 750 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Notice of August
15, 1995 (60 FR 42767, August 17, 1995);
E.O. 12981, 60 FR 62981; Notice of August
17, 1998 (63 FR 55121, August 17, 1998).

6. The authority citation for 15 CFR
part 770 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Notice of August
17,1998 (63 FR 55121, August 17, 1998).

7. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.

7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004,
Sec. 201, Pub. L. 104-58, 109 Stat. 557 (30
U.S.C. 185(s)); 30 U.S.C. 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354, 46
U.S.C. app. 466¢; 50 U.S.C. app. 5; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; Executive Order 13026 (November 15,
1996, 61 FR 58767); Notice of August 17,
1998 (63 FR 55121, August 17, 1998).

PART 732—[AMENDED]

§732.2 [Amended]

8. Section 732.2(d) amended by
revising the phrase “ECCN 5A002 or
ECCN 5D002” to read “ECCNs 5A002,
5D002 or 5E002”".

§732.3 [Amended]

9. Section 732.3(e)(2) is amended by
revising the phrase “ECCN 5A002 or
ECCN 5D002” to read “ECCNs 5A002,
5D002 or 5E002”.

PART 734—[AMENDED]

10. Section 734.2 is amended by
revising paragraph (b)(9)(ii) to read as
follows:

§734.2 Important EAR terms and
principles.

* * *

(9) * X *
(ii) The export of encryption source
code and object code software

controlled for El reasons under ECCN
5D002 on the Commerce Control List
(see Supplement No. 1 to part 774 of the
EAR) includes downloading, or causing
the downloading of, such software to
locations (including electronic bulletin
boards, Internet file transfer protocol,
and World Wide Web sites) outside the
U.S. (except Canada), or making such
software available for transfer outside
the United States (except Canada), over
wire, cable, radio, electromagnetic,
photo optical, photoelectric or other
comparable communications facilities
accessible to persons outside the United
States (except Canada), including
transfers from electronic bulletin
boards, Internet file transfer protocol
and World Wide Web sites, unless the
person making the software available
takes precautions adequate to prevent
unauthorized transfer of such code
outside the United States or Canada.
Such precautions shall include ensuring
that the facility from which the software
is available controls the access to and
transfers of such software through such
measures as:

(A) The access control system, either
through automated means or human
intervention, checks the address of
every system requesting or receiving a
transfer and verifies that such systems
are located within the United States or
Canada;

(B) The access control system
provides every requesting or receiving
party with notice that the transfer
includes or would include
cryptographic software subject to export
controls under the Export
Administration Regulations, and that
anyone receiving such a transfer cannot
export the software without a license;
and

(C) Every party requesting or receiving
a transfer of such software must
acknowledge affirmatively that he or she
understands that the cryptographic
software is subject to export controls
under the Export Administration
Regulations and that anyone receiving
the transfer cannot export the software
without a license. BXA will consider
acknowledgments in electronic form
provided that they are adequate to
assure legal undertakings similar to
written acknowledgments.
* * * * *

§734.4 [Amended]

11. Section 734.4 is amended by
revising the phrase “ECCN, 5A002,
ECCN 5D002, and 5E002” in paragraph
(b)(2) to read ““ECCNs 5A002, 5D002,
and 5E002”.

PART 740—[AMENDED]

12. Section 740.3 is amended by
adding a new paragraph (d)(5) to read as
follows:

§740.3 Shipments of limited value (LVS).
* * * * *

(d) * X *

(5) Exports of encryption items. For
components or spare parts controlled for
“EI"”” reasons under ECCN 5A002,
exports under this License Exception
must be destined to support an item
previously authorized for export.

* * * * *

13. Section 740.6 is amended by
revising the first sentence in paragraph
(2)(3) to read as follows:

§740.6 Technology and software under
restriction (TSR).

(a) * * *

(3) Form of written assurance. The
required assurance may be made in the
form of a letter or any other written
communication from the importer,
including communications via
facsimile, or the assurance may be
incorporated into a licensing agreement
that specifically includes the
assurances. * * *

* * * * *

14. Section 740.8 is amended:

(a) By revising paragraph (b)(2);

(b) By revising the phrase “‘recovery
encryption software and equipment’ in
paragraph (d)(1) to read ‘‘recoverable
encryption items’’;

(c) By revising the phrase “March 1
and no later than September 1’ in
paragraph (e)(2) to read *‘February 1 and
no later than August 1", as follows:

§740.8 Key management infrastructure.
* * * * *

(b) * Kx x

(2)(i) Non-recoverable encryption
commodities and software. Eligible
items are non-recoverable 56-bit DES or
equivalent strength commodities and
software controlled under ECCNs 5A002
and 5D002 that are made eligible as a
result of a one-time BXA review. You
may initiate this review by submitting a
classification request for your product
in accordance with paragraph (d)(2) of
this section.

(ii) Non-recoverable financial-specific
encryption commodities and software of
any key length. (A)(1) After a one-time
technical review through a classification
request (see §748.3 of the EAR), non-
recoverable, financial-specific
encryption software (which is not
eligible under the provisions of License
Exception TSU for mass market software
such as SET or similar protocols); and
commodities of any key length that are
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restricted by design (e.g., highly field-
formatted with validation procedures,
and not easily diverted to other end-
uses) for financial applications to secure
financial communications/transactions
for end-uses such as financial transfers,
or electronic commerce will be
permitted under License Exception KMI
for export and reexport to all
destinations except Cuba, Iran, Iraq,
Libya, North Korea, Sudan, and Syria.

(2) For such classification requests,
indicate “License Exception KMI” in
block #9 on Form BXA748P. Submit the
original request to BXA in accordance
with § 748.3 of the EAR and send a copy
of the request to: Attn: Financial
Specific Encryption Request
Coordinator, P.O. Box 246, Annapolis
Junction, MD 20701-0246.

(B) Upon approval of your
classification request for a non-
recoverable financial-specific
encryption commodities or software,
you will become eligible to use License
Exception KMI. This approval allows
the export or reexport of encryption
commodities and software specifically
designed and limited for use in the
processing of electronic financial
(commerce) transactions, which
implements cryptography in specifically
delineated fields such as merchant’s
identification, the customer’s
identification and address, the
merchandise purchased, and the
payment mechanism. It does not allow
for encryption of data, text or other
media except as directly related to these
elements of the electronic transaction to
support financial communications/
transactions. For exports and reexports
under the provisions of this paragraph
(b)(2)(ii), no business and marketing
plan is required, and the reporting
requirements of paragraph (e) of this
section and the criteria described in
Supplement Nos. 4 and 5 to part 742 of
the EAR are not applicable. However,
you are subject to the reporting
requirements of the Wassenaar
Arrangement (see § 743.1 of the EAR)

(iii) General purpose non-recoverable
encryption commodities or software of
any key length for use by banks/
financial institutions. (A)(1) After a one-
time technical review through a
classification request (see § 748.3 of the
EAR), exports and reexports of general
purpose non-recoverable non-voice
encryption commodities or software of
any key length will be permitted under
License Exception KMI for distribution
to banks and financial institutions as
defined in part 772 of the EAR in all
destinations listed in Supplement No. 3
to part 740 of the EAR, and to branches
of such banks and financial institutions
wherever located. The end-use is

limited to secure business financial
communications or transactions and
financial communications/ transactions
between the bank and/or financial
institution and its customers. No
customer to customer communications/
transactions are permitted.

(2) For such classificiation requests,
indicate “License Exception KMI”’ in
block #9 on Form BXA748P. Submit the
original request to BXA in accordance
with §748.3 of the EAR and send a copy
of the request to: Attn: Financial
Specific Encryption Request
Coordinator, P.O. Box 246, Annapolis
Junction, MD 20701-0246.

(3) Upon approval of your
classification request for a non-
recoverable financial-specific
encryption commodities or software,
you will become eligible to use License
Exception KMI.

(B) Software and commodities that
have already received a one-time
technical review through a classification
request or have been licensed for export
under an Encryption Licensing
Arrangement or a license are eligible for
export under the provisions of this
paragraph (b)(2)(iii) without an
additional one-time technical review.

(C) Software and commodities that
have already been approved under an
Encryption Licensing Arrangement to
banks and financial institutions in
specified countries may now be
exported or reexported to other banks
and financial institutions in those
countries under the same Encryption
Licensing Arrangement.

(D) For exports and reexports under
the provisions of this paragraph
(b)(2)(iii), no business and marketing
plan is required and the reporting
requirements of paragraph (e) of this
section are not applicable. However,
you are subject to the reporting
requirements of the Wassenaar
Arrangement (see § 743.1 of the EAR).

* * * * *

15. Section 740.9 is amended:

a. By revising paragraph (a)(2)(i);

b. By revising the reference to
“§740.9(a)” in paragraph (a)(2)(ii)(C) to
read “§740.10(a)";

c. By revising the reference to “‘under
§740.8(b)(1)” in the introductory text of
paragraph (b)(1)(iii) to read ‘““under this
paragraph (b)(1)”’; and

d. By adding a new paragraph
(2)(2)(ix) to read as follows:

§740.9 Temporary imports, exports, and
reexports (TMP).

* * * * *

a * X *

(2) * X *

(i) Tools of trade. Usual and
reasonable kinds and quantities of tools

of trade (commodities and software) for
use by the exporter or employees of the
exporter in a lawful enterprise or
undertaking of the exporter. Eligible
tools of trade may include, but are not
limited to, such equipment and software
as is necessary to commission or service
goods, provided that the equipment or
software is appropriate for this purpose
and that all goods to be commissioned
or serviced are of foreign origin, or if
subject to the EAR, have been legally
exported or reexported. The tools of
trade must remain under the effective
control of the exporter or the exporter’s
employee (see part 772 of the EAR for

a definition of “‘effective control’’). The
shipment of tools of trade may
accompany the individual departing
from the United States or may be
shipped unaccompanied within one
month before the individual’s departure
from the United States, or at any time
after departure. No tools of the trade
may be taken to Country Group E:2 (see
Supplement No. 1 to part 740) or Sudan.
For exports under this License
Exception of laptop computers loaded
with encryption software, refer to item
interpretation 13 in § 770.2 of the EAR.

* * * * *

(ix) Temporary exports to a U.S.
subsidiary, affiliate or facility in
Country Group B. (A) Components,
parts, tools or test equipment exported
by a U.S. person to its subsidiary,
affiliate or facility in a country listed in
Country Group B (see Supplement No.

1 to this part) that is owned or
controlled by the U.S. person, if the
components, part, tool or test equipment
is to be used for manufacture, assembly,
testing, production or modification,
provided that no components, parts,
tools or test equipment or the direct
product of such components, parts,
tools or test equipment are transferred
or reexported to a country other than the
United States from such subsidiary,
affiliate or facility without prior
authorization by BXA.

(B) For purposes of this paragraph
(2)(2)(ix), U.S. person is defined as
follows: an individual who is a citizen
of the United States, an individual who
is a lawful permanent resident as
defined by 8 U.S.C. 1101(a)(2) or an
individual who is a protected individual
as defined by 8 U.S.C. 1324b(a)(3). U.S.
person also means any juridical person
organized under the laws of the United
States, or any jurisdiction within the
United States (e.g., corporation,
business association, partnership,
society, trust, or any other entity,
organization or group that is
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incorporated to do business in the
United States).

* * * * *

§740.10 [Amended]

16. Section 740.10 is amended by
revising the reference to
*8740.8(a)(2)(ii)” in paragraph (a)(2)(i)
to read **§ 740.9(a)(2)(ii)".

17. Section 740.11 is amended by
adding new paragraph (a)(3) to read as
follows:

§740.11 Governments and international
organizations (GOV).

* * * * *

(a) International safeguards. * * *

(3) No encryption items controlled for
El reasons under ECCNs 5A002, 5D002,
or 5E002 may be exported under the
provisions of this paragraph (a).

* * * * *

18. Section 740.14 is amended by
revising paragraphs (a), (b), and (c); by
adding a sentence to the end of
paragraph (d); and by adding paragraph
(f) to read as follows:

§740.14 Baggage (BAG).

(a) Scope. This License Exception
authorizes individuals leaving the
United States either temporarily (i.e.,
traveling) or longer-term (i.e., moving)
and crew members of exporting or
reexporting carriers to take to any
destination, as personal baggage, the
classes of commodities and software
described in this section.

(b) Eligibility. Individuals leaving the
United States may export or reexport
any of the following commodities or
software for personal use of the
individuals or members of their
immediate families traveling with them
to any destination or series of
destinations. Individuals leaving the
United States temporarily (i.e.,
traveling) must bring back items
exported and reexported under this
License Exception unless they consume
the items abroad or are otherwise
authorized to dispose of them under the
EAR. Crew members may export or
reexport only commodities and software
described in paragraphs (b)(1) and (b)(2)
of this section to any destination.

(1) Personal effects. Usual and
reasonable kinds and quantities for
personal use of wearing apparel, articles
of personal adornment, toilet articles,
medicinal supplies, food, souvenirs,
games, and similar personal effects, and
their containers.

(2) Household effects. Usual and
reasonable kinds and quantities for
personal use of furniture, household
effects, household furnishings, and their
containers.

(3) Vehicles. Usual and reasonable
kinds and quantities of vehicles, such as
passenger cars, station wagons, trucks,
trailers, motorcycles, bicycles, tricycles,
perambulators, and their containers.

(4) Tools of trade. Usual and
reasonable kinds and quantities of tools,
instruments, or equipment and their
containers for use in the trade,
occupation, employment, vocation, or
hobby of the traveler or members of the
household being moved. For special
provisions regarding encryption items
subject to El controls, see paragraph (f)
of this section.

(c) Limits on eligibility. The export of
any commodity or software is limited or
prohibited, if the kind or quantity is in
excess of the limits described in this
section. In addition, the commodities or
software must be:

(1) Owned by the individuals (or by
members of their immediate families) or
by crew members of exporting carriers
on the dates they depart from the United
States;

(2) Intended for and necessary and
appropriate for the use of the
individuals or members of their
immediate families traveling with them,
or by the crew members of exporting
carriers;

(3) Not intended for sale or other
disposal; and

(4) Not exported under a bill of lading
as cargo if exported by crew members.

(d) * * * No items controlled for El
reasons may be exported or reexported

as unaccompanied baggage.
* * * * *

(F) Special provisions: encryption
software subject to El controls. (1) Only
a U.S. citizen or permanent resident as
defined by 8 U.S.C. 1101(a)(20) may
permanently export or reexport
encryption items controlled for El
reasons under this License Exception.

(2) The U.S. citizen or permanent
resident must maintain effective control
of the encryption items controlled for El
reasons.

(3) The encryption items controlled
for El reasons may not be exported or
reexported to Country Group E:2, Iran,
Iraq, Sudan, or Syria.

19. New Supplement No. 3 is added
to read as follows:

Supplement No. 3 To Part 740—Countries
Eligible To Receive General Purpose
Encryption Commodities and Software for
Banks and Financial Institutions

Anguilla
Antigua
Argentina
Aruba
Australia
Austria
Bahamas
Barbados

Belgium

Brazil

Canada

Croatia
Denmark
Dominica
Ecuador
Finland

France
Germany
Greece

Hong Kong
Hungary
Iceland

Ireland

Italy

Japan

Kenya
Luxembourg
Monaco
Netherlands
New Zealand
Norway

Poland

Portugal

St. Kitts & Nevis
St. Vincent/Grenadines
Seychelles
Singapore
Spain

Sweden
Switzerland
Trinidad & Tobago
Turkey
Uruguay

United Kingdom

PART 742—[AMENDED]

20. Section 742.15 is amended:

a. By revising paragraph (b)(2);

b . By revising the phrase “up to 56-
bit key length DES or equivalent
strength” to read *‘56-bit DES or
equivalent” in paragraph (b)(3)
wherever it appears;

c.—d. By revising the phrase “The use
of License Exception KMI” in the
seventh sentence of paragraph (b)(3)(i)
to read ““Authorization to use License
Exception KMI’;

e. By redesignating paragraphs (b)(4)
and (5) as (b)(6) and (7);

f. By adding new paragraphs (b)(4)
and (b)(5); and

g. By revising newly designated
paragraph (b)(6)(i) to read as follows:

§742.15 Encryption items.
* * * * *
b * * *

(1) Certain mass-market encryption
software. (i) Consistent with E.O. 13026
of November 15, 1996 (61 FR 58767),
certain encryption software that was
transferred from the U.S. Munitions List
to the Commerce Control List pursuant
to the Presidential Memorandum of
November 15, 1996 may be released
from EI controls and thereby made
eligible for mass market treatment after
a one-time technical review. To
determine eligibility for mass market
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treatment, exporters must submit a
classification request to BXA. 40-bit
mass market encryption software using
RC2 or RC4 may be eligible for a 7-day
review process, and company
proprietary software or 40-bit DES
implementations may be eligible for 15-
day processing. Refer to Supplement
No. 6 to part 742 and § 748.3(b)(3) of the
EAR for additional information. Note
that the one-time technical review is for
a determination to release encryption
software in object code only unless
otherwise specifically requested.
Exporters requesting release of the
source code should refer to paragraph
(b)(3)(v)(E) of Supplement No. 6 to part
742.

(i) If, after a one-time technical
review, BXA determines that the
software is released from El controls,
such software is eligible for all
provisions of the EAR applicable to
other software, such as License
Exception TSU for mass-market
software. Furthermore, for such software
released from EI controls, subsequent
bundling, updates, or releases consisting
of or incorporating this software may be
exported and reexported without a
separate one-time technical review, so
long as the functional encryption
capacity (e.g., algorithm, key modulus)
of the originally reviewed mass-market
encryption software has not been
modified or enhanced. However, if BXA
determines that the software is not
released from El controls, a license is
required for export and reexport to all
destinations, except Canada, and license
applications will be considered on a
case-by-case basis.

2***
3***

(4) General purpose non-recoverable
encryption commodities or software of
any key length for use by banks/
financial institutions. (i) Commodities
and software that have already received
a one-time technical review through a
classification request or have been
licensed for export under an Encryption
Licensing Arrangement or a license are
eligible for export under License
Exception KMI (see § 740.8(b)(2)(iii) of
the EAR) without an additional one-
time technical review, providing that
the export meets all the terms and
conditions of License Exception KMI.

(ii) For exports not eligible under
License Exception KMI, exports of
general purpose non-recoverable non-
voice encryption commodities or
software of any key length will be
permitted under an Encryption
Licensing Arrangement for use by banks
and financial institutions as defined in
part 772 of the EAR in all destinations
except Cuba, Iran, Iraq, Libya, North

Korea, Syria and Sudan. No business or
marketing plan is required. Applications
for such commodities and software will
receive favorable consideration when
the end-use is limited to secure business
financial communications or
transactions and financial
communications/ transactions between
the bank and/or financial institution
and its customers, and provided that
there are no concerns about the country
or financial end-user. No customer to
customer communications or
transactions are allowed. Furthermore,
licenses for such exports will require
the license holder to report to BXA
information concerning the export such
as export control classification number,
number of units in the shipment, and
country of ultimate destination. Note
that any country or end-user prohibited
to receive encryption commodities and
software under a specific Encryption
Licensing Arrangement is reviewed on a
case-by-case basis, and may be
considered by BXA for eligibility under
future Encryption Licensing
Arrangement requests.

(5) Non-recoverable financial-specific
encryption items of any key length.
After a one-time technical review via a
classification request, non-recoverable
financial-specific encryption items of
any key length that are restricted by
design (e.g. highly field-formatted and
validation procedures, and not easily
diverted to other end-uses) for financial
applications will be permitted for export
and reexport under License Exception
KMI (see § 740.8 of the EAR). No
business and marketing plan is required.

(6) All other encryption items. (i)
Encryption licensing arrangement.
Applicants may submit license
applications for exports and reexports of
certain encryption commodities and
software in unlimited quantities for all
destinations except Cuba, Iran, Iraqg,
Libya, North Korea, Syria, and Sudan.
Applications will be reviewed on a case-
by-case basis. If approved, encryption
licensing arrangements may be valid for
extended periods as requested by the
applicant in block #24 on Form BXA-
748P. In addition, the applicant must
specify the sales territory and class(es)
of end-user(s). Such licenses may
require the license holder to report to
BXA certain information such as ECCN,
item description, quantity, and end-user
name and address.

* * * * *

21. Part 742 is amended by revising
Supplement Nos. 4 and 6 to read as
follows:

Supplement No. 4 to Part 742—Key Escrow
or Key Recoverable Products Criteria

Key Recoverable Feature

(1) The key(s) or other material/
information required to decrypt ciphertext
shall be accessible through a key recoverable
feature.

(2) The product’s cryptographic functions
shall be inoperable until the key(s) or other
material/information required to decrypt
ciphertext is recoverable by government
officials under proper legal authority and
without the cooperation or knowledge of the
user.

(3) The output of the product shall
automatically include, in an accessible
format and with a frequency of at least once
every three hours, the identity of the key
recovery agent(s) and information sufficient
for the key recovery agent(s) to identify the
key(s) or other material/information required
to decrypt the ciphertext.

(4) The product’s key recoverable functions
shall allow access to the key(s) or other
material/information needed to decrypt the
ciphertext regardless of whether the product
generated or received the ciphertext.

(5) The product’s key recoverable functions
shall allow for the recovery of all required
decryption key(s) or other material/
information required to decrypt ciphertext
during a period of authorized access without
requiring repeated presentations of access
authorization to the key recovery agent(s).

Interoperability Feature

(6) The product’s cryptographic functions
may:

(i) Interoperate with other key recoverable
products that meet these criteria, and shall
not interoperate with products whose key
recovery feature has been altered, bypassed,
disabled, or otherwise rendered inoperative;

(ii) Send information to non-key
recoverable products only when assured
access is permitted to the key(s) or other
material/information needed to decrypt
ciphertext generated by the key recoverable
product. Otherwise, key length is restricted
to less than or equal to 56-bit DES or
equivalent.

(iii) Receive information from non-key
recoverable products with a key length
restricted to less than or equal to 56-bit DES
or equivalent.

Design, Implementation and Operational
Assurance

(7) The product shall be resistant to efforts
to disable or circumvent the attributes
described in criteria one through six.

(8) The product’s cryptographic function’s
key(s) or other material/information required
to decrypt ciphertext shall be escrowed with
a key recovery agent(s) (who may be a key
recovery agent(s) internal to the user’s
organization) acceptable to BXA, pursuant to
the criteria in supplement No. 5 to part 742.
Since the establishment of a key management
infrastructure and key recovery agents may
take some time, BXA will, while the
infrastructure is being built, consider exports
of key recoverable encryption products
which facilitate establishment of the key
management infrastructure before a key
recovery agent is named.
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Supplement No. 6 To Part 742—Guidelines
for Submitting a Classification Request for a
Mass Market Software Product That
Contains Encryption

Classification requests for release of certain
mass market encryption software from ElI
controls must be submitted on Form BXA-
748P, in accordance with §748.3 of the EAR.
To expedite review of the request, clearly
mark the envelope “Attn.: Mass Market
Encryption Software Classification Request”.
In Block 9: Special Purpose of the Form
BXA-748P, you must insert the phrase ‘““Mass
Market Encryption Software. Failure to insert
this phrase will delay processing. In
addition, the Bureau of Export
Administration recommends that such
requests be delivered via courier service to:
Bureau of Export Administration, Office of
Exporter Services, Room 2705, 14th Street
and Pennsylvania Ave., NW, Washington, DC
20230.

In addition, send a copy of the request and
all supporting documents by Express Mail to:
Attn: Mass Market Encryption Request
Coordinator, P.O. Box 246, Annapolis
Junction, MD 20701-0246.

(a) Requests for mass market encryption
software that meet the criteria in paragraph
(a)(2) of this Supplement will be processed
in seven (7) working days from receipt of a
properly completed request. Those requests
for mass market encryption software that
meet the criteria of paragraph (a)(1) of this
supplement only will be processed in fifteen
(15) working days from receipt of a properly
completed request. When additional
information is requested, the request will be
processed within 15 working days of the
receipt of the requested information.

(1) A mass market software product that
meets all the criteria established in this
paragraph will be processed in fifteen (15)
working days from receipt of the properly
completed request:

(i) The commodity must be mass market
software. Mass market software is computer
software that is available to the public via
sales from stock at retail selling points by
means of over-the-counter transactions, mail
order transactions, or telephone call
transactions;

(ii) The software must be designed for
installation by the user without further
substantial support by the supplier.
Substantial support does not include
telephone (voice only) help line services for
installation or basic operation, or basic
operation training provided by the supplier;
and

(iii) The software includes encryption for
data confidentiality.

(2) A mass market software product that
meets all the criteria established in this
paragraph will be processed in seven (7)
working days from receipt of the properly
completed request:

(i) The software meets all the criteria
established in paragraph (a)(1)(i) through (iii)
of this supplement;

(ii) The data encryption algorithm must be
RC4 or RC2 with a key space no longer than
40-bits. The RC4 and RC2 algorithms are
proprietary to RSA Data Security, Inc. To
ensure that the subject software is properly
licensed and correctly implemented, contact
RSA Data Security, (415) 595-8782;

(iii) If any combination of RC4 or RC2 are
used in the same software, their functionality
must be separate. That is, no data can be
operated sequentially on by both routines or
multiply by either routine;

(iv) The software must not allow the
alteration of the data encryption mechanism
and its associated key spaces by the user or
any other program;

(v) The key exchange used in data
encryption must be:

(A) A public key algorithm with a key
space less than or equal to a 512-bit modulus
and/or;

(B) A symmetrical algorithm with a key
space less than or equal to 64-bits; and

(vi) The software must not allow the
alteration of the key management mechanism
and its associated key space by the user or
any other program.

(b) To submit a classification request for a
product that is eligible for the seven-day
handling, you must provide the following
information in a cover letter to the
classification request. Send the original to the
Bureau of Export Administration. Send a
copy of the application and all supporting
documentation by Express Mail to: Attn.:
Mass Market Encryption Request
Coordinator, P.O. Box 246, Annapolis
Junction, MD 20701-0246.

Instructions for the preparation and
submission of a classification request that is
eligible for seven day handling are as follows:

(1) If the software product meets the
criteria in paragraph (a)(2) of this
supplement, you must call the Department of
Commerce on (202) 482-0092 to obtain a test
vector, or submit to BXA a copy of the
encryption subsystem source code. The test
vector or source code must be used in the
classification process to confirm that the
software has properly implemented the
approved encryption algorithms.

(2) Upon receipt of the test vector, the
applicant must encrypt the test plain text
input provided using the commodity’s
encryption routine (RC2 and/or RC4) with
the given key value. The applicant should
not pre-process the test vector by any
compression or any other routine that
changes its format. Place the resultant test
cipher text output in hexadecimal format on
an attachment to form BXA-748P.

(3) You must provide the following
information in a cover letter to the
classification request:

(i) Clearly state at the top of the page ““Mass
Market Encryption Software—7 Day
Expedited Review Requested’;

(ii) State that you have reviewed and
determined that the software subject to the
classification request meets the criteria of
paragraph (a)(2) of this supplement;

(iii) State the name of the single software
product being submitted for review. A
separate classification request is required for
each product;

(iv) State how the software has been
written to preclude user modification of the
encryption algorithm, key management
mechanism, and key space;

(v) Provide the following information for
the software product:

(A) Whether the software uses the RC2 or
RC4 algorithm and how the algorithm(s) is

used. If any combination of these algorithms
are used in the same product, also state how
the functionality of each is separated to
assure that no data is operated by more than
one algorithm;

(B) Pre-processing information of plaintext
data before encryption (e.g. the addition of
clear text header information or compression
of the data);

(C) Post-processing information of cipher
text data after encryption (e.g. the addition of
clear text header information or packetization
of the encrypted data);

(D) Whether a public key algorithm or a
symmetric key algorithm is used to encrypt
keys and the applicable key space;

(E) For classification requests regarding
source code:

(1) Reference the applicable executable
product that has already received a one-time
technical review;

(2) Include whether the source code has
been modified by deleting the encryption
algorithm, its associated key management
routine(s), and all calls to the algorithm from
the source code, or by providing the
encryption algorithm and associated key
management routine(s) in object code with
all calls to the algorithm hidden. You must
provide the technical details on how you
have modified the source code;

(3) Include a copy of the sections of the
source code that contain the encryption
algorithm, key management routines, and
their related calls; and

(F) Provide any additional information
which you believe would assist in the review
process.

(c) Instructions for the preparation and
submission of a classification request that is
eligible for 15-day handling are as follows:

(1) If the software product meets only the
criteria in paragraph (a)(1) of this
supplement, you must prepare a
classification request. Send the original to the
Bureau of Export Administration. Send a
copy of the application and all supporting
documentation by Express Mail to: Attn.:
Mass Market Encryption Request
Coordinator, P.O. Box 246, Annapolis
Junction, MD 20701-0246.

(2) You must provide the following
information in a cover letter to the
classification request:

(i) Clearly state at the top of the page ‘“Mass
Market Software and Encryption: 15-Day
Expedited Review Requested’;

(ii) State that you have reviewed and
determined that the software subject of the
classification request, meets the criteria of
paragraph (a)(1) of this supplement;

(iii) State the name of the single software
product being submitted for review. A
separate classification request is required for
each product;

(iv) State that a duplicate copy, in
accordance with paragraph (c)(1) of this
supplement, has been sent to the 15-day
Encryption Request Coordinator; and

(v) Ensure that the information provided
includes brochures or other documentation
or specifications relating to the software, as
well as any additional information which
you believe would assist in the review
process.

(3) Contact the Bureau of Export
Administration on (202) 482—-0092 prior to
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submission of the classification to facilitate
the submission of proper documentation.

PART 743—[AMENDED]

§743.1 [Amended]

22. Section 743.1 is amended by
revising the phrase *and GOV”’ in
paragraph (b) to read “GOV and KMI
(under the provisions of § 740.8(b)(2)(ii)
and (iii) only”.

PART 748—[AMENDED]

23. Section 748.9 is amended by
revising paragraph (a)(7) and by adding
new paragraph (a)(8) to read as follows:

§748.9 Support documents for license
applications.

(a) * * *

(7) The license application is
submitted to export or reexport software
or technology.

(8) The license application is
submitted to export or reexport
encryption items controlled under
ECCNs 5A002, 5B002, 5D002 and
5E002.

* * * * *

24. Section 748.10 is amended by
revising paragraph (b)(1) to read as
follows:

§748.10 Import and End-User Certificates.
* * * * *
(b) * * *

(1) Any commodities on your license
application are controlled for national
security (NS) reasons, except for items
controlled under ECCN 5A002 or 5B002;

* * * * *

PART 750—[AMENDED]

25. Section 750.3 is amended by
revising paragraph (b)(2)(i) to read as
follows:

§750.3 Review of license applications by
BXA and other government agencies and
departments.
* * * * *
* * *

i

(i) The Department of Defense is
concerned primarily with items
controlled for national security and
regional stability reasons and with
controls related to encryption items;

* * * * *

26. Section 750.7 is amended:

a. By redesignating paragraphs (c)
introductory text through (c)(5) as (c)(1)
introductory text through (c)(1)(v);

b. By redesignating paragraphs (c)(6)
introductory text through (c)(6)(v) as
(c)(1)(vi) introductory text through
(©)@)(VI)(E);

c. By redesignating paragraphs (c)(7)
and (8) as (c)(1)(vii) and (viii); and

d. By adding a new paragraph (c)(2)
to read as follows:

§750.7 Issuance of licenses.
* * * * *

(C) * X *

(2)(i) For Encryption Licensing
Arrangements issued by BXA for
exports and reexports of items
controlled under ECCN 5A002, 5B002,
and 5D002, and for encryption
commodities and software previously
on the U.S. Munitions List and currently
authorized for export or reexport under
a State Department license, distribution
arrangement or any other authority of
the State Department, you must by letter
to BXA a request for approval of any
additional country of destination.

(i) Letters requesting changes
pursuant to paragraph (c)(2)(i) of this
section should be made by the license
holder on company letterhead, clearly
identifying the original license number
and the requested change. In addition,
requests for changes to State licenses or
other authorizations must be
accompanied by a copy of the original
State license or authorization. The
requested changes may not take effect
until approved in writing by BXA. Send
requests for changes to the following
address: Office of Strategic Trade,
Bureau of Export Administration, U.S.
Department of Commerce, Room 2705,
14th Street and Pennsylvania Ave., NW,
Washington, DC 20230, Attn:

Encryption Division.
* * * * *

PART 752—[AMENDED]

27. Section 752.3 is amended by
redesignating paragraphs (a)(5) through
(2)(10) as (a)(6) through (a)(11) and
adding a new paragraph (a)(5) to read as
follows:

§752.3 Eligible items.

(a * X *

(5) Items controlled for El reasons on
the CCL;

* * * * *

PART 758—[AMENDED]

28. Section 758.1 is amended by
adding a new paragraph (e)(2)(i)(D) to
read as follows:

§758.1 Export clearance requirements.
* * * * *

(e) * X *

(1) * X *

(l) * * X

(D) Exports of tools of trade under
License Exception TMP or BAG.

* * * * *

PART 770—[AMENDED]

29. Section 770.2 is amended by
revising the section title and adding a
new paragraph (m) to read as follows:

§770.2 Item interpretations.
* * * * *

(m) Interpretation 13: Encryption
software controlled for El reasons.
Encryption software controlled for El
reasons under ECCN 5D002 may be pre-
loaded on a laptop and exported under
the tools of trade provision of License
Exception TMP or the personal use
exemption under License Exception
BAG, subject to the terms and
conditions of such License Exceptions.
This provision replaces the personal use
exemption of the International Traffic
and Arms Regulations (ITAR) that
existed for such software prior to
December 30, 1996. Neither License
Exception TMP nor License Exception
BAG contains a reporting requirement.

PART 772—[AMENDED]

30. Part 772 is amended by adding, in
alphabetical order, new definitions for
“Bank”’, ‘“‘Effective control”’,
“Encryption licensing arrangement”’,
and ‘““Financial Institution”, and
revising paragraph (b) under the
definition of “U.S. person” to read as
follows:

* * * * *

Bank. Means any of the following:
(a) Bank, savings association, credit
union, bank holding company, bank or
savings association service corporation,

Edge Act corporation, Agreement
corporation, or any insured depository
institution, which is organized under
the laws of the United States or any
State and regulated or supervised by a
Federal banking agency or a State bank
supervisor; or

(b) A company organized under the
laws of a foreign country and regulated
or supervised by a foreign bank
regulatory or supervisory authority
which engages in the business of
banking, including without limitation,
foreign commercial banks, foreign
merchant banks and other foreign
institutions that engage in banking
activities usual in connection with the
business of banking in the countries
where such foreign institutions are
organized or operating; or

(c) An entity engaged in the business
of providing clearing or settlement
services, that is, or whose members are,
regulated or supervised by a Federal
banking agency, a State bank supervisor,
or a foreign bank regulatory or
supervisory authority; or

(d) A branch or affiliate of any of the
entities listed in paragraphs (a), (b), or



50526 Federal Register/Vol. 63,

No. 183/ Tuesday, September 22, 1998/Rules and Regulations

(c) of this definition, regulated or
supervised by a Federal banking agency,
a State bank supervisor or a foreign bank
regulatory or supervisory authority; or

(e) An affiliate of any of the entities
listed in paragraph (a), (b), (c), or (d) of
this definition, engaged solely in the
business of providing data processing
services to a bank or financial
institution, or a branch of such an
affiliate.

* * * * *

Effective control. You maintain
effective control over an item when you
either retain physical possession of the
item, or secure the item in such an
environment as a hotel safe, a bonded
warehouse, or a locked or guarded
exhibition facility. Retention of effective
control over an item is a condition of
certain temporary exports and reexports.

Encryption licensing arrangement. A
license that allows the export of
specified products to specified
destinations in unlimited quantities. In
certain cases, exports are limited to
specified end-users for specified end-
uses. Generally, reporting of all sales of
the specified products is required at six
month intervals. This includes sales
made under distribution arrangements
and distribution and warehousing
agreements that were previously issued
by the Department of State for
encryption items.

* * * * *

Financial Institution. Means any of
the following:

(a) A broker, dealer, government
securities broker or dealer, self-
regulatory organization, investment
company, or investment adviser, which
is regulated or supervised by the
Securities and Exchange Commission or
a self-regulatory organization that is
registered with the Securities and
Exchange Commission; or

(b) A broker, dealer, government
securities broker or dealer, investment
company, investment adviser, or entity
that engages in securities activities that,
if conducted in the United States, would
be described by the definition of the
term “self-regulatory organization” in
the Securities Exchange Act of 1934,
which is organized under the laws of a
foreign country and regulated or
supervised by a foreign securities
authority; or

(c) A US board of trade that is
designated as a contract market by the
Commodity Futures Trading
Commission or a futures commission
merchant that is regulated or supervised
by the Commodity Futures Trading
Commission; or

(d) A US entity engaged primarily in
the business of issuing a general

purpose charge, debit, or stored value
card, or a branch of, or affiliate
controlled by, such an entity; or

(e) A branch or affiliate of any of the
entities listed in paragraphs (a), (b), or
(c) of this definition regulated or
supervised by the Securities and
Exchange Commission, the Commodity
Futures Trading Commission, or a
foreign securities authority; or

(f) An affiliate of any of the entities
listed in paragraph (a), (b), (c), or (e) of
this definition, engaged solely in the
business of providing data processing
services to one or more bank or financial
institutions, or a branch of such an
affiliate.
* * * * *

U.S. person. (a) * * *

(b) See also 8§ 740.9 and 740.14, and
parts 746 and 760 of the EAR for
definitions of ““U.S. person” that are

specific to those parts.
* * * * *

PART 774—[AMENDED]

31. In Supplement No. 1 to part 774,
Category 5—Telecommunications and
Information Security is amended by
revising ECCNs 5A002 and 5D002 to
read as follows:

5A002 Systems, equipment, application
specific ““assemblies”, modules or integrated
circuits for “information security”’, and
specially designed components therefor.

License Requirements
Reason for Control: NS, AT, El.

Control(s) Country chart
NS applies to entire entry ..... NS Column 1.
AT applies to entire entry ...... AT Column 1.

El applies to encryption items transferred
from the U.S. Munitions List to the
Commerce Control List consistent with E.O.
13026 of November 15, 1996 (61 FR 58767)
and pursuant to the Presidential
Memorandum of that date. Refer to § 742.15
of this subchapter.

License Requirement Notes: See § 743.1 of
the EAR for reporting requirements for
exports of commodities controlled under
5A002 and exported under License
Exceptions LVS or GOV.

License Exceptions

LVS: Yes: $500 for components and spare
parts only. N/A for equipment.

GBS: N/A

CIV: N/A

List of Items Controlled

Unit: $ value

Related Controls: See also 5A992. This
entry does not control: (a) ‘“Personalized
smart cards” or specially designed
components therefor, with any of the
following characteristics: (1) Not capable of
message traffic encryption or encryption of
user-supplied data or related key

management functions therefor; or (2) When
restricted for use in equipment or systems
excluded from control under the note to
5A002.c, or under paragraphs (b) through (h)
of this note. (b) Equipment containing
“fixed”” data compression or coding
techniques; (c) Receiving equipment for radio
broadcast, pay television or similar restricted
audience television of the consumer type,
without digital encryption and where digital
decryption is limited to the video, audio or
management functions; (d) Portable or mobile
radiotelephones for civil use (e.g., for use
with commercial civil cellular
radiocommunications systems) that are not
capable of end-to-end encryption; (e)
Decryption functions specially designed to
allow the execution of copy-protected
“software’, provided the decryption
functions are not user-accessible; (f) Access
control equipment, such as automatic teller
machines, self-service statement printers or
point of sale terminals, that protects
password or personal identification numbers
(PIN) or similar data to prevent unauthorized
access to facilities but does not allow for
encryption of files or text, except as directly
related to the password or PIN protection; (g).
Data authentication equipment that
calculates a Message Authentication Code
(MAC) or similar result to ensure no
alteration of text has taken place, or to
authenticate users, but does not allow for
encryption of data, text or other media other
than that needed for the authentication; (h)
Cryptographic equipment specially designed,
developed or modified for use in machines
for banking or money transactions, and
restricted to use only in such transactions.
Machines for banking or money transactions
include automatic teller machines, self-
service statement printers, point of sale
terminals, or equipment for the encryption of
interbanking transactions.

Related Definitions: For the control of
global navigation satellite systems receiving
equipment containing or employing
decryption (i.e. GPS or GLONASS), see
7A005. Items:

a. Systems, equipment, application specific
“‘assemblies’, modules or integrated circuits
for “information security”, and specially
designed components therefor:

a.1. Designed or modified to use
“cryptography’ employing digital techniques
to ensure “information security’’;

a.2. Designed or modified to perform
cryptoanalytic functions;

a.3. Designed or modified to use
“cryptography’” employing analog techniques
to ensure “information security’’;

Note: 5A002.a.3 does not control the
following:

1. Equipment using “‘fixed” band
scrambling not exceeding 8 bands and in
which the transpositions change not more
frequently than once every second,;

2. Equipment using “fixed” band
scrambling exceeding 8 bands and in which
the transpositions change not more
frequently than once every ten seconds;

3. Equipment using ‘““fixed” frequency
inversion and in which the transpositions
change not more frequently than once every
second,;
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4. Facsimile equipment;

5. Restricted audience broadcast
equipment; and 6. Civil television
equipment;

a.4. Designed or modified to suppress the
compromising emanations of information-
bearing signals;

Note: 5A002.a.4 does not control
equipment specially designed to suppress
emanations for reasons of health and safety.

a.5. Designed or modified to use
cryptographic techniques to generate the
spreading code for “‘spread spectrum’ or the
hopping code for *“frequency agility”
systems;

a.6. Designed or modified to provide
certified or certifiable “multilevel security”
or user isolation at a level exceeding Class B2
of the Trusted Computer System Evaluation
Criteria (TCSEC) or equivalent;

a.7. Communications cable systems
designed or modified using mechanical,
electrical or electronic means to detect
surreptitious intrusion.

* * * * *

5D002 Information Security—‘‘Software”.

License Requirements
Reason for Control: NS, AT, El

List of Items Controlled

Unit: $ value

Related Controls: See also 5D992. This
entry does not control “‘software’ ““required”
for the “‘use” of equipment excluded from
control under to 5A002 or ‘‘software”
providing any of the functions of equipment
excluded from control under 5A002.

Related Definitions: N/A

Items:

a. “Software” specially designed or
modified for the “development”,
“production’ or “‘use’’ of equipment or
“software” controlled by 5A002, 5B002 or
5D002.

b. “Software” specially designed or
modified to support “technology’” controlled
by 5E002.

c. Specific “‘software’ as follows:

c.1. “Software” having the characteristics,
or performing or simulating the functions of
the equipment controlled by 5A002 or 5B002;

c.2. “Software” to certify “software”
controlled by 5D002.c.1.

Dated: September 14, 1998.
R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 98-25096 Filed 9-21-98; 8:45 am]
BILLING CODE 3510-33-P

Control(s) Country chart
NS applies to entire entry ..... NS Column 1.
AT applies to entire entry ...... AT Column 1.

El applies to encryption items transferred
from the U.S. Munitions List to the
Commerce Control List consistent with E.O.
13026 of November 15, 1996 (61 FR 58767)
and pursuant to the Presidential
Memorandum of that date. Refer to § 742.15
of the EAR.

Note: Encryption software is controlled
because of its functional capacity, and not
because of any informational value of such
software; such software is not accorded the
same treatment under the EAR as other
“*software’’; and for the export licensing
purposes encryption software is treated
under the EAR in the same manner as a
commodity included in ECCN 5A002.
License Exceptions for commodities are not
applicable.

Note: Encryption software controlled for El
reasons under this entry remains subject to
the EAR even when made publicly available
in accordance with part 734 of the EAR, and
it is not eligible for the General Software
Note (‘““mass market” treatment under
License Exception TSU for mass market
software). After a one-time BXA review,
certain encryption software may be released
from EI controls and made eligible for the
General Software Note treatment as well as
other provisions of the EAR applicable to
software. Refer to § 742.15(b)(1) of the EAR,
and Supplement No. 6 to part 742 of the
EAR.

License Requirement Notes: See § 743.1 of
the EAR for reporting requirements for
exports of software controlled under 5D002
and exported under License Exception GOV.

License Exceptions

CIV: N/A
TSR: N/A

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 401 and 402
[Docket No. FR-4298-N-02]
RIN 2502—AH09

Notice of Public Meetings Multifamily
Housing Mortgage and Housing
Assistance Restructuring (Mark-to-
Market) Program

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Notice of public forums.

SUMMARY: On September 11, 1998 (63
FR 48925), the Department published in
the Federal Register an interim rule
implementing the Mark-to-Market
Program. The Program was enacted by
the Multifamily Assisted Housing
Reform and Affordability Act of 1997
(MAHRA). The purpose of the program
is to preserve low-income rental
housing affordability while reducing the
long-term costs of Federal rental
assistance, including project-based
assistance, and minimizing the adverse
effect on the FHA insurance funds. The
authorizing statute provides that before
publishing the final rule HUD is to
conduct at least three public forums at
which organizations representing
various groups identified in the statute
may express views concerning HUD’s
proposed disposition of
recommendations from those groups.

This notice announces the time and
places for these public forums.

DATES: The public forums will be held
on Thursday, October 1, 1998, from 1
p.m. to 7:30 p.m. local time.

ADDRESSES: The public forums will be
held at the following three locations:

Midland Hotel (Adams Room), 175 West
Adams, Chicago, Illinois

Holiday Inn Golden Gateway, 1500 Van
Ness Avenue, San Francisco,
California

The College of Insurance, 101 Murray
Street, New York, New York.

FOR FURTHER INFORMATION CONTACT:
Leslie Breden, (202) 708-6423, ext.
5603. For hearing- and speech-impaired
persons, this number may be accessed
via TTY by calling the Federal
Information Relay Service at 1-800—
877-8339. For registration information
call 1-800-685—-8470, the Multifamily
Housing Clearinghouse, (fax) (301)-519—
5161. (Except for the 800 numbers, these
are not toll-free numbers.) Additional
information is available on HUD’s
Internet web site, at http://
www.hud.gov/fha/mfh/pre/
premenu.html.

SUPPLEMENTARY INFORMATION:
What Will Be Discussed at the Forums?

Section 522(a)(3)(A) of MAHRA
directed HUD to seek recommendations
on implementing the participating
administrative entity selection criteria
(see section 513(b) of MAHRA and
§401.201 of the interim rule) and on
mandatory renewal of project-based
assistance (see section 515(c)(1) of
MAHRA and §401.420 of the interim
rule). In accordance with section
513(a)(3)(A), HUD has received
recommendations from at least the
following organizations: State housing
finance agencies and local housing
agencies; other potential participating
administering entities; tenants; owners
and managers of eligible multifamily
housing projects; States and units of
general local government; and qualified
mortgagees. The recommendations
covered the scope of the interim rule.

In accordance with section
522(a)(3)(B) of MAHRA, HUD is holding
these public forums to provide
participants with an opportunity to
express their views on §401.201 and
§401.420 of the interim rule. HUD will
not be making any presentations at these
forums. The purpose of these forums is
for HUD to listen and record the
comments of the forum participants for
consideration in drafting the final rule.

How Can | Register for a Forum?

You can get registration information
through HUD’s portfolio reengineering
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website at http:www.hud.gov/fha/pre/
premenu.html. Those wishing to attend
and to provide oral comments are asked
to register in advance.

To allow for the greatest participation
at the forums, we will ask you to register
for a specified time and to limit your
comments to 5 minutes. Those who do
not preregister will be accommodated
and given an opportunity to comment
after those who have preregistered, time
and space permitting.

Authority: 42 U.S.C. 1437f note and
3535(d).

Dated: September 15, 1998.

Ira Peppercorn,

General Deputy Assistant Secretary for
Housing.

[FR Doc. 98-25269 Filed 9-21-98; 8:45 am]
BILLING CODE 4210-27-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-6160-9]

Oklahoma: Final Authorization of State

Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: The State of Oklahoma has
applied for final authorization to revise
its Hazardous Waste Program under the
Resource Conservation and Recovery
Act (RCRA). The EPA has reviewed
Oklahoma Department of Environmental
Quality’s (ODEQ) application and
determined that its Hazardous Waste
Program revision satisfies all of the
requirements necessary to qualify for
final authorization. Unless adverse
written comments are received during
the review and comment period, EPA’s
decision to approve Oklahoma’s
Hazardous Waste Program revision will
take effect as provided below in
accordance with Hazardous and Solid
Waste Amendments of 1984 (HSWA).
DATES: This immediate final rule is
effective on November 23, 1998 without
further notice, unless EPA receives
adverse comment by October 22, 1998.
Should the EPA receive such comments,
it will publish a timely document
withdrawing this rule.

ADDRESSES: Copies of the Oklahoma
program revision application and the
materials which EPA used in evaluating
the revision are available for inspection
and copying from 8:30 a.m. to 4:00 p.m.
Monday through Friday at the following
addresses: State of Oklahoma

Department of Environmental Quality,
1000 Northeast Tenth Street, Oklahoma
City, Oklahoma 73117-1212, phone
(405) 271-5338 and EPA, Region 6
Library, 12th Floor, 1445 Ross Avenue,
Dallas, Texas 65202, phone (214) 665—
6444. Written comments, referring to
Docket Number OK-98-1, should be
sent to Alima Patterson, Region 6
Authorization Coordinator, Grants and
Authorization Section (6PD-G),
Multimedia Planning and Permitting
Division, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202, phone
(214) 665-8533.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6 Authorization
Coordinator, Grants and Authorization
Section (6PD-G), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202,
phone (214) 665-8533.

SUPPLEMENTARY INFORMATION:
A. Background

States with final authorization under
section 3006(b) of the RCRA, 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. Revisions to
State hazardous waste programs are
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA’s regulations in 40 Code of Federal
Regulations (CFR) parts 124, 260—-264,
265, 266, 268, 270 and 279.

B. Oklahoma

Oklahoma initially received Final
Authorization on January 10, 1985, (49
FR 50362), to implement its Base
Hazardous Waste Management Program.
Oklahoma received authorization for
revisions to its program on June 18,
1990 (55 FR 14280), effective November
27,1990 (55 FR 39274), effective June 3,
1991 (56 FR 13411), effective November
19, 1991 (56 FR 47675), effective
December 21, 1994 (59 FR 51116—
51122), effective April 27, 1995 (60 FR
2699-2702), effective December 23,
1996 (61 FR 5288-52886), and
Technical Correction effective March
14, 1997 (62 FR 12100). The authorized
Oklahoma RCRA program was
incorporated by reference into the CFR
effective December 13, 1993. On April
18, 1997, Oklahoma submitted a final
complete program revision application
for additional program approvals.
Today, Oklahoma is seeking approval of
its program revision in accordance with
§271.21(b)(3).

Statutory authority is provided by the
Oklahoma Hazardous Waste
Management Act, as amended, 27A
Oklahoma Statute (O.S.) Supplement
1993, §§2—7-101 et seq. To implement
the provisions of the EPA regulations,
on January 16, 1996, the Board adopted
amendments to the Hazardous Waste
Management Rules (Rules), Oklahoma
Administrative Code (OAC) Title 252,
Chapter 200 as permanent rules. The
amendments became effective July 1,
1996.

On April 4, 1996, the Council voted
to recommend amendments 252:200-3—
1, through 252:200-3-4 to incorporate
by reference, in accordance with the
Guidelines for Adoption of Federal
Regulations By Reference, the following
EPA Hazardous Waste Management
Regulations as amended through July 1,
1995: The provisions of 40 CFR part 124
which are required by 40 CFR 271.14;
40 CFR parts 260-266, with exception of
40 CFR parts 260.20 through 260.22; 40
CFR part 268; 40 CFR part 270; 40 CFR
part 273; and 40 CFR part 279. The
Board adopted these amendments on
June 18, 1996. The amendments were
signed by the Governor and became
effective as emergency rules on August
1, 1996. The amendments were effective
as permanent rules June 1, 1997.

The EPA reviewed ODEQ’s
application, and today is making an
immediate final decision, subject to
public review and comment, that
ODEQ’s hazardous waste program
revision satisfies all of the requirements
necessary to qualify for Final
Authorization. Consequently, the EPA
intends to grant Final Authorization for
the additional program modifications to
Oklahoma. The public may submit
written comments on the EPA’s final
decision until October 22, 1998. Copies
of Oklahoma’s application for program
revision are available for inspection and
copying at the locations indicated in the
ADDRESSES section of this document.

Approval of ODEQ’s program revision
shall become effective 60 days from the
date this document is published, unless
an adverse written comment pertaining
to the State’s revision discussed in this
document is received by the end of the
comment period. If an adverse written
comment is received, EPA will publish
either, (1) a withdrawal of the
immediate final decision, or (2) a
document containing a response to the
comment that either affirms that the
immediate final decision takes effect or
reverses the decision.

The ODEQ’s program revision
application includes State regulatory
changes that are equivalent to the rules
promulgated in the Federal RCRA
implementing regulations in 40 CFR
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parts 124, 260-263, 264, 265, 266, 270,
273, and 279, that were published in the
FR through June 30, 1995. This approval

includes the provisions that are listed in  as equivalent to the appropriate Federal
the chart below. This chart also lists the  requirements.
State analogs that are being recognized

Federal citation

State analog

1. Recovered Oil Exclusion, [59 FR 38536-
38545] July 28, 1994. (Checklist 135).

2. Removal of the Conditional Exemption for
Certain Slag Residues, [59 FR 43496-43500]
August 24, 1994. (Checklist 136).

3. Universal Treatment Standards and Treat-
ment Standards for Organic Toxicity Char-
acteristic Wastes and Newly Listed Wastes,
[59 FR 47982-48110], September 19, 1994.
(Checklist 137).

4. Testing and Monitoring Activities Amendment
I, [60 FR 3089-3095] January 13, 1995.
(Checklist 139).

5. Carbamate Production Identification and List-
ing of Hazardous Waste, [60 FR 7824-7859]
February 9, 1995; as amended at [60 FR
19165] April 17, 1995. (Checklist 140).

6. Testing and Monitoring Activities Amendment
I, [60 FR 17001-17004] April 4, 1995.
(Checklist 141).

7. Universal Waste: General Provisions; Spe-
cific Provisions for Batteries; Specific Provi-
sions for Pesticides; Specific Provisions for
Thermostats; Petition Provisions to Add a
New Universal Waste , [60 FR 25492—25551]
May 11, 1995 . (Checklists 142A, 142B,
142C, 142D & 142E).

Oklahoma Administrative Code (OAC) 27A Oklahoma Statutes (O.S.), Supp. 1993, § 2-7-106
effective July 1, 1993; §2-7-104 effective July 1, 1994; Oklahoma Hazardous Waste Man-
agement Act (OHWMA), as amended, 252, Chapter 200 (Rules); 252:200-3-1, through
252:200-3-4, amended June 18, 1996, emergency rule effective August 1, 1996, perma-
nent rule effective June 1, 1997; 252:200-3-5, and 252:200:3—-6 adopted March 30, 1994,
effective May 26, 1994.

OAC 27A 0O.S., Supp. 1996, §82-7-106 amended 1993, effective July 1, 1993; 27A O.S.
Supp. 1996 §2-7-104, §2-7-105(17), §2-7-107(A)(3), effective July 1, 1994; OHWMA
Rules 252:200-3-1 through 252:200-3-4, amended June 18, 1996, emergency effective
date August 1, 1996, permanent rule effective June 1, 1997; 252:200-3-5, and 252:200-3—-
6, effective May 26, 1994.

OAC 27A O.S., Supp. 1996, §§2-7-106 amended 1993, effective July 1, 1993; §2-7-104,
added by Laws 1994, and § 2-7-107(10), effective July 1, 1994; OHWMA Rules 252:200-
3-1 through 252:200-3—-4, amended June 18, 1996, emergency effective date August 1,
1996, permanent effective June 1, 1997; 252:200-3-5, and 252:200-3-6, Finally adopted
March 30, 1994, effective as permanent rules May 26, 1994.

OAC 27A O.S., Supp. 1996, 88§2—7-106 amended 1993, effective July 1, 1993; §2-7-104,
Added by Laws 1994, effective July 1, 1994; OHWMA Rules 252:200-3-1 through 252:200—
3-4, amended June 18, 1996, emergency effective date August 1, 1996, permanent effec-
tive June 1, 1997; 252:200-3-5, and 252:200-3-6, Finally adopted March 30, 1994, effec-
tive May 26, 1994.

OAC 27A O.S., Supp. 1996, §§2-7-106 amended 1993, effective July 1, 1993; §2-7-104,
Added by Laws 1994 and §2-7-106, effective July 1, 1994; OHWMA Rules 252:200-3-1
through 252:200-3-4, amended June 18, 1996, emergency effective date August 1, 1996,
permanent effective June 1, 1997; 252:200-3-5, and 252:200-3-6, Finally adopted March
30, 1994, effective as permanent May 26, 1994.

OAC 27A O.S., Supp. 1996, 88§2—7-106 amended 1993, effective July 1, 1993; §2-7-104,
Added by Laws 1994, effective July 1, 1994; OHWMA Rules 252:200-3-1 through 252:200—
3-4, amended June 18, 1996, emergency effective date 1, 1996, permanent effective June
1, 1997; 252:200-3-5, and 252:200-3-6, Finally effective May 26, 1994.

OAC 27A O.S., Supp. 1996, 8§2—7-106 amended 1993, effective July 1, 1993; §2-7-104,
Added by Laws 1994, effective July 1, 1994; OHWMA Rules 252:200-3-1 through 252:200—
3-4, amended June 18, 1996, emergency effective date August 1, 1996, permanent effec-
tive June 1, 1997; 252:200-3-5, and 252:200-3-6, effective May 26, 1994.

Oklahoma is not authorized to operate
the Federal program on Indian lands.
This authority remains with EPA.

C. Decision

I conclude that ODEQ'’s application
for a program revision meets the
statutory and regulatory requirements
established by RCRA. Accordingly,
ODEQ is granted Final Authorization to
operate its hazardous waste program as
revised. Oklahoma now has
responsibility for permitting treatment,
storage, and disposal facilities within its
borders and for carrying out the aspects
of the RCRA program described in its
revised program application, subject to
the limitations of the HSWA. Oklahoma
also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA, and to take
enforcement actions under sections
3008, 3013 and 7003 of RCRA.

D. Codification in Part 272 safety risk that the EPA has reason to
The EPA uses 40 CFR part 272 for believe may have disproportionate effect

codification of the decision to authorize ©n children. If the regulatory action
ODEQ’s program and for incorporation meets both criteria, the Agency must

by reference of those provisions of its ~ €vIuate the environmental health or
statutes and regulations that EPA will ~ safety effects of the planned rule on
enforce under sections 3008, 3013, and  children and explain why the planned
7003 of RCRA. Therefore, EPA is regulation is preferable to other
reserving amendment of 40 CFR part potentially effective and reasonably
272, subpart LL until a later date. feasible alternatives considered by the
_ _ _ Agency.

E. Compliance With Executive Order This rule is not subject to Executive
12866 Order 13045 because it is not an

The Office of Management and Budget economically significant rule as defined
(OMB) has exempted this rule from the by Executive Order 12866, and because

requirements of section 6 of Executive it does not involve decisions based on
Order 12866. environmental health or safety risks.
F. Compliance With Executive Order G. Compliance With Executive Order
13045 13084

Executive Order 13045, *‘Protection of Under Executive Order 13084, EPA
Children from Environmental Health may not issue a regulation that is not
Risks and Safety Risks”, applies to any required by statute, that significantly or
rule that: (1) the OMB determines is uniquely affects the communities of
“economically significant”” as defined Indian tribal governments, and that
under Executive Order 12866, and (2) imposes substantial direct compliance

concerns an environmental health or costs on those communities, unless the
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Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule is not subject to Executive
Order 13084 because it does not
significantly or uniquely affects the
communities of Indian tribal
governments. The State of Oklahoma is
not authorized to implement the RCRA
hazardous waste program in Indian
country. This action has no effect on the
hazardous waste program that the EPA
implements in the Indian country
within the State.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, the EPA did not
consider the use of any voluntary
consensus standards.

l. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under sections 202 and 205 of
the UMRA, the EPA must prepare a

written statement, of economic and
regulatory alternatives analyses for
proposed and final rules with Federal
mandates, as defined by the UMRA, that
may result in expenditures to State,
local and tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
The EPA has determined that sections
202 and 205 requirements do not apply
to today’s action because this rule does
not contain a Federal mandate that may
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
and/or tribal governments already exist
under the State of Oklahoma’s program,
and today’s action does not impose any
additional obligations on regulated
entities. In fact, EPA’s approval of State
programs generally may reduce, not
increase, compliance costs for the
private sector. Further, as it applies to
the State, this action does not impose a
Federal intergovernmental mandate
because UMRA does not include duties
arising from participation in a voluntary
federal program.

The requirements of section 203 of
UMRA also do not apply to today’s
action. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, section 203 of the UMRA
requires EPA to develop a small
government agency plan. This rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. Although small
governments may be hazardous waste
generators, transporters, or own and/or
operate treatments, storage disposal
facilities (TSDFs), they are already
subject to the regulatory requirements
under the existing State laws that are
being authorized by EPA, and thus, are
not subject to any additional significant
or unique requirements by virtue of this
program approval.

J. Certification Under the Regulatory
Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e. small businesses, small
organizations, and small governmental
jurisdictions). This analysis is
unnecessary, however, if the agency’s
administrator certifies that the rule will

not have a significant economic impact
on a substantial number of small
entities.

The EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which are hazardous waste
generators, transporters, or which own
and/or operate TSDFs are already
subject to the regulatory requirements
under the existing State laws that are
now being authorized by EPA. The
EPA’s authorization does not impose
any significant additional burdens on
these small entities. This is because
EPA’s authorization would simply
result in an administrative change,
rather than a change in the substantive
requirements imposed on these small
entities.

Pursuant to the provision at 5 U.S.C.
605(b), the Agency hereby certifies that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This authorization approves regulatory
requirements under existing State law to
which small entities are already subject.
It does not impose any new burdens on
small entities. This rule therefore, does
not require a regulatory flexibility
analysis.

K. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1966, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA submitted
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” defined by 5 U.S.C.
804(2).

L. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

M. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
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mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

This rule does not create a mandate
on State, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business Indian lands,
Hazardous materials transportation,
Hazardous waste, Indian lands relations,
Intergovernmental information,
Penalties, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).
W.B. Hathaway,

Acting Regional Administrator, Region 6.
[FR Doc. 98-25200 Filed 9-21-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL—6165-3]
Washington: Final Authorization of

State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Response to comment and final
rule.

SUMMARY: On July 7, 1998, the EPA
published a proposed rule (63 FR
36652) and an immediate final rule (63

FR 36587) to approve a revision to the
State of Washington hazardous waste
management program which would give
the program jurisdiction over ““non-trust
lands” within the exterior boundaries of
the Puyallup Indian reservation located
in Tacoma, Washington. The EPA stated
in the immediate final rule that if the
Agency received adverse written
comment it would publish a notice
withdrawing the immediate final rule
before its effective date, and then would
address comments in a final rule based
on the proposed rule. Because EPA
received an adverse comment, the
Agency withdrew the immediate final
rule in a withdrawal notice published
on August 21, 1998 in the Federal
Register (63 FR 44795). The EPA has
reviewed and analyzed the concerns
raised by the comment, and now issues
this final rule. After consideration of
these concerns, EPA is approving the
State of Washington authorization
revision to include non-trust lands
within the 1873 Survey Area as part of
its approved program.

DATES: This final rule will become
effective on October 22, 1998.

FOR FURTHER INFORMATION CONTACT:
Nina Kocourek, U.S. Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, WCM-122, Seattle, WA
98101, Telephone: (206) 553-6502.

SUPPLEMENTARY INFORMATION:

A. Background

The State of Washington seeks
revision of its authorized program to
include *“‘non-trust lands” within the
exterior boundaries of the Puyallup
Indian reservation (hereafter referred to
as the 1873 Survey Area” or “‘Survey
Area”) pursuant to a settlement
agreement finalized in 1988 and ratified
by Congress in 1989, which allows
Washington to seek authorization under
federal environmental laws for such
lands after consultation and
communication with the Puyallup
Tribe. The revision requested by
Washington in its current application is
not a result of a change to EPA’s rules
or regulations, nor is it a result of
changes to Washington’s rules and
regulations. Rather, Washington’s
application for revision results from the
unique agreements between
Washington, the United States and the
Puyallup Tribe of Indians. A complete
discussion of the background of the
matter addressed by this final rule can
be found in the immediate final rule
located in the final rules section of the
July 7, 1998 (63 FR 36587) Federal
Register.

B. Comment Regarding the Immediate
Final Decision

Reichhold Chemical, Inc. (Reichhold),
which has an EPA-issued RCRA
corrective action permit for it's Tacoma
facility, commented that its permit and
the corrective action process should not
be subjected to the jurisdictional
uncertainties that it believes would
result if EPA authorizes the revisions to
the Washington program. Reichhold
wrote that it is negotiating with the
Puyallup Tribe of Indians (the Tribe)
and Puyallup International, Inc.
concerning the acquisition and/or long-
term lease of all or a portion of the
Reichhold property. Reichhold is
concerned that transferring jurisdiction
authority to the State for Reichhold’s
permit will cause delays and
uncertainty should the Tribe acquire a
fee or leasehold interest in the land.
Reichhold did not specify what it
considers to be “jurisdictional
uncertainties.” They claim that EPA’s
authorization of the Washington
program will further delay Reichhold’s
ability to make the property available to
the Tribe or any other suitable user for
productive use consistent with the
RCRA program and public health and
safety. Reichhold requested that EPA
withdraw its approval until the issues of
jurisdiction over the Tribe’s activities on
Reichhold’s property are resolved.

The EPA has reviewed the issues
raised by Reichhold, and does not find
sufficient merit to its objection to
withhold approval of this authorization
revision. Reichhold did not dispute that
the State has the authority to implement
the hazardous waste program on non-
trust lands pursuant to the agreement
and did not assert the state program fails
to meet the statutory criteria of being
equivalent and consistent, and
providing adequate enforcement. The
information Reichhold provided did no